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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 10 and 113 
(T.D. 96-20) 


RIN 1515-AB51 


TREATMENT OF REUSABLE SHIPPING DEVICES 
ARRIVING FROM CANADA OR MEXICO 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to allow 
certain foreign- or U.S.-manufactured shipping devices arriving from 
Canada or Mexico to be released, under specified conditions, without 
entry and payment of duty at the time of arrival and without the devices 
being serially numbered or marked, if they are always transported on or 
within either intermodal and similar containers which are themselves 
vehicles or vehicle appurtenances and accessories. As millions of these 
devices are used annually in hundreds of millions of transportation 
moves between the United States and Canada or Mexico, Customs has 
determined that requiring the importing and exporting communities to 
’ individually mark and track these devices places a burden on commerce 
that may be alleviated. 


EFFECTIVE DATE: April 1, 1996. 


FOR FURTHER INFORMATION CONTACT: Louis Hryniw, Regula- 
tory Audit, (202-927-1100). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to Chapter 98, Subchapter III, U.S. Note 3, Harmonized 
Tariff Schedule of the United States (HTSUS) (19 U.S.C. 1202), in order 
to facilitate the prompt clearance at ports of entry of certain substantial 
containers and holders, the Secretary of the Treasury is authorized to 
permit the admission of such devices without entry and to permit any 
. duties thereon to be paid cumulatively from time to time either before 
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or after their importation when conditions exist which permit adequate 
Customs controls to be maintained. 

In this connection, Customs received a petition from, and met with 
representatives of, the American Automobile Manufacturers Associa- 
tion (AAMA) concerning an amendment to § 10.41b, Customs Regula- 
tions (19 CFR 10.41b), intended to ease the burden of serially 
numbering and marking certain containers or holders arriving from 
Canada or Mexico, as otherwise generally required thereunder. 

After reviewing the AAMA proposal, Customs concluded that the 
requirements to serially number and mark the substantial holders and 
containers in question could be eased under the circumstances without 
risking a loss of control or revenue. 

Accordingly, by a document published in the Federal Register on 
November 1, 1994 (59 FR 54537), Customs proposed to amend § 10.41b, 
to allow certain foreign-made shipping devices arriving from Canada or 
Mexico to be released without entry and payment of applicable duty, 
and without the devices being serially numbered or marked, following 
the submission and approval of an application by the importer or his 
agent in this regard. 

Such application had to, among other things, describe the subject 
shipping devices, identify the ports where they would arrive and depart 
the U.S., and set forth the program for accounting for and reporting the 
shipping devices to Customs. If the application were approved, the 
importer or agent would submit to Customs a periodic report for the 
shipping devices, which could not be less frequent than annual, using 
his own accounting and recordkeeping procedures to keep track of the 
devices. Records supporting the periodic reports of the shipping devices 
would have to be retained for at least 3 years from the date the reports 
were filed with Customs. Any duty applicable to the devices would have 
to be tendered cumulatively at the time specified in the approved 
application. Such tender could not occur more than 90 days following 
the end of the related reporting period. 

In the event the application were to be denied by Customs at the ini- 
tial stage, a right of appeal was also provided in the proposal. 

Since duty under the proposal would be due on all shipping devices 
acquired within the period covered by the periodic report which the 
applicant would undertake to file, even though the devices might not 
have yet been used in transborder traffic, accounting for specific move- 
ments of the devices or for diversions to domestic traffic would be super- 
fluous. 

Eight comments, including one from the AAMA, were received in 
response to the notice of proposed rulemaking, six supporting the pro- 
posal, with one posing a number of questions regarding the bond condi- 
tions applicable under the proposed program. Another comment 
advocated that the proposal be expanded to allow substantial holders or 
outer containers formally designated as “instruments of international 
traffic” to be temporarily diverted, from time to time, to domestic traffic 
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without an entry being required therefor. Customs finds that this latter 
comment would have to be the subject of a separate publication, inas- 
much as it clearly falls outside the scope of the published notice. 

A discussion of the specific issues that were raised with respect to the 


proposed program itself, together with Customs response thereto, is set 
forth below. 


DISCUSSION OF COMMENTS 
Comment: 


The AAMA in its comment wanted the proposed regulation clarified 
to state explicitly that an approval by one Customs office of an import- 
er’s application for tracking and reporting on its shipping devices 
would constitute an approval binding on all Customs offices nation- 
wide. Also, it was recommended that the proposed regulation be revised 
to reflect the Customs Reorganization Plan, which eliminated regional 
and district offices. 


Response: 


An approval by the Customs office with which the subject application 
is filed would indeed be binding on all Customs offices nationwide. Sec- 
tion 10.41b(b)(4) is changed by adding an express provision to this 
effect, and by deleting the provision therefrom indicating that approval 
would be limited to those Customs offices listed in the application. Like- 


wise, § 10.41b(b)(2)(ii) is changed to make clear that only the intended 
ports where it is anticipated the devices will be arriving and departing 
the U.S. need be listed in the application. The applicant should of course 
endeavor to fully anticipate and list in the application all ports to be 
involved in the program. 

Also, § 10.41b(b) is changed to reflect the Customs Reorganization 
Plan, by providing that the application would be filed with a port direc- 
tor, instead of with a district director; and by providing that a right of 
appeal would lie with the Assistant Commissioner, Office of Field 
Operations, rather than with a regional commissioner, should the 
application be denied. 


Comment: 


The AAMA also observed that § 113.66 of the Customs Regulations 
(19 CFR 113.66) cited in proposed § 10.41b(b)(3) regarding the bond 
requirements for the importer’s recordkeeping and reporting program 
did not itself make corresponding provision for these requirements; 
accordingly, the AAMA recommended that § 113.66 be appropriately 
amended to reiterate the basic requirements set forth for the program 
in proposed § 10.41b(b), to which the underlying bond would relate. 

Furthermore, a surety association posed a number of questions about 
the bond requirements occasioned under the proposed amendment, 
viewing the proposal as appearing not to provide sufficient information 
in this matter. In particular, this commenter wanted the intended cov- 
erage under the bond clarified, together with the basis both for asses- 
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sing liquidated damages under the bond, and for setting the limit of the 
bond. 

Additionally, this commenter compared the 3-year record retention 
requirement of the proposal to 19 U.S.C. 1508(c) which enabled Cus- 
toms to require the retention of records relating to import transactions 
for up to 5 years, and asked in this context which time frame would be 
applicable. This commenter further wanted to know whether the 
importer’s accounting or auditing records, which would be relied upon 
by Customs to establish compliance with the proposed program, would 
be available to the surety as well. 


Response: 


Section 113.66 has been revised to replicate the importer’s basic 
recordkeeping and reporting obligations concerning the subject ship- 
ping devices, which would be covered by the bond, as already amply 
evidenced in the proposed amendment of § 10.41b. Customs believes 
that the proposed rule in this regard adequately framed the subject mat- 
ter thereof for effective evaluation and comment. To this end, § 113.66 
is revised by redesignating paragraph (c) as paragraph (d), and by mak- 
ing corresponding provision for the bond requirements in a new para- 
graph (c). 

In this latter respect, liquidated damages under the bond would be 
determined in the manner provided in § 10.41b(b)(3) and in newly 
redesignated § 113.66(d) (formerly § 113.66(c)). Specifically, if the 
conditions of the bond were violated, the port director could issue a 
claim for liquidated damages in an amount equal to the domestic value 
of the container. 

Likewise, the setting of the bond limit will follow the existing guide- 
lines previously issued pursuant to §§ 113.12 and 113:13, Customs Reg- 
ulations (19 CFR 113.12, 113.13); for activity code 3a bonds (applicable 
to substantial holders or outer containers under § 10.41b), this means 
that bond liability would be fixed at $10,000 or such larger amount as 
deemed necessary to accomplish the purpose for which the bond is 
given. 

By the same token, a surety’s access to an importer’s business records 
relating to the reports of its shipping devices would be dependent, once 
again, on Customs existing practices in this general area, and, in partic- 
ular, on the Freedom of Information Act, as amended (5 U.S.C. 552), and 
the Trade Secrets Act, as amended (18 U.S.C. 1905). 

The record retention period under 19 U.S.C. 1508(c) is tied to the date 
of entry. The shipping devices in question, however, will not be subject 
to entry as such, and Customs is satisfied that a record retention 
requirement of 3 years from the date the importer’s reports of the ship- 


ping devices are filed with Customs would be sufficient under the cir- 
cumstances. 


Comment: 


One commenter observed that the rule should be expanded to apply 
equally to similar shipping devices of U.S. manufacture, inasmuch as 
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they should not be placed in a less favorable competitive position than 
the foreign articles. 


Response: 
Customs agrees. Section 10.41b(b) is amended accordingly. 
Comment: 


Two commenters asked that the program not be limited to reusable 
shipping devices arriving only from Canada or Mexico. It was stated 
that Part I, Article I, of the GATT (General Agreement on Tariffs and 
Trade) mandated uniform treatment for like products originating from 
all contracting parties. 


Response: 


Customs has concluded that a rational basis exists for limiting the 
amendment, at least initially, to reusable shipping containers and hold- 
ers arriving from Canada or Mexico, inasmuch as these countries are 
contiguous to the U.S., and it is believed that the amendment as thus cir- 
cumscribed can be safely implemented without risking a loss of revenue 
or a loss of effective Customs control with respect to the shipping 
devices concerned. Customs thus does not perceive this limitation on 
the rule as violative of the GATT. 

However, Customs finds significant merit in the commenter’s 
request, and will proceed to expeditiously review the prospect of further 
extending the program. 


CONCLUSION 

In view of the foregoing, and following careful consideration of the 
comments received and further review of the matter, Customs has con- 
cluded that the proposed amendment with the modifications discussed 
above should be adopted. 

In addition, in order to apprise the Customs inspector that the ship- 
ping devices in question have been relieved from having to be serially 
numbered or marked as otherwise mandated under § 10.41b, the 
introductory text of § 10.41b(b) is revised to require that a notation 
appear on the manifest for the transporting vehicle or vessel to the 
effect that such shipping devices have been exempted from serial num- 
bering or marking requirements pursuant to an application approved 
under 19 CFR 10.41b(b). Also, Customs has determined to amend 
§ 10.41b(b)(2)(vi) in order to emphasize that the location of the sup- 
porting records in the U.S., which is required to be identified in the 
importer’s application, must be so identified therein by specific name 
and address; and § 10.41b(b)(6) is changed to provide that if an 
approved application should later be revoked by the port director, the 
procedures described in § 10.41b(b)(5) will apply. Furthermore, at the 
end of the introductory text of § 10.41b(b), a provision is added that pal- 
lets and other solid wood shipping devices must be accompanied by an 
importer document, to the extent that this is required by the Animal 
and Plant Health Inspection Service, Department of Agriculture, 
regarding plant pest risk. 
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REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


For the reasons set forth in the preamble, pursuant to the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that 
the amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, it is not subject to the 
regulatory analysis requirements of 5 U.S.C. 603 and 604. Nor do the 
amendments result in a “significant regulatory action” under E.O. 
12866. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 


LIST OF SUBJECTS 
Part 10 


Alterations, Bonds, Customs duties and inspection, Exports, 
Imports, Preference programs, Repairs, Reporting and recordkeeping 
requirements, Trade agreements. 


Part 113 


Air carriers, Customs duties and inspection, Exports, Freight, 
Imports, Surety bonds, Vessels. 


AMENDMENTS TO THE REGULATIONS 


Parts 10 and 113, Customs Regulations (19 CFR parts 10 and 113), 
are amended as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for part 10 continues to read as fol- 
lows, and the specific sectional authority for part 10 is amended by 
adding specific sectional authority for § 10.41b, in appropriate numeri- 
cal order thereunder, to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1481, 1484, 1498, 1508, 
1623, 1624; 
* * * * * * * 
Section 10.41b-also issued under 19 U.S.C. 1202 (Chapter 98, Sub- 
chapter III, U.S. Note 3, Harmonized Tariff Schedule of the US. 
(HTSUS)); 


* * * * * 


2. Section 10.41b is amended by redesignating paragraphs (b), (c), (d), 
(e), (f), (g) and (h) as (c), (d), (e), (f), (g), (h) and (i), respectively, and by 
adding a new paragraph (b) to read as follows: 
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§ 10.41b Clearance of serially numbered substantial holders 
or outer containers. 
* * * * * ok ok 


(b) Subject to the approval of a port director pursuant to the proce- 
dures described in this paragraph, certain foreign- or U.S.-made ship- 
ping devices arriving from Canada or Mexico, including racks, holders, 
pallets, totes, boxes and cans, need not be serially numbered or marked 
if they are always transported on or within either intermodal and simi- 
lar containers or containers which are themselves vehicles or vehicle 
appurtenances and accessories such as twenty and forty foot containers 
of general use and “igloo” air freight containers. The following or simi- 
lar notation shall appear on the vehicle or vessel manifest in relation to 
such shipping devices which are exempt from serial numbering or 
marking requirements pursuant to this paragraph: “The shipping 
devices transported herein, which are not serially numbered or marked, 
have been exempted from such requirement pursuant to an application 
approved under 19 CFR 10.41b(b).” Also, pallets and other solid wood 
shipping devices must be accompanied by an importer document, to the 
extent that this is required by the U.S. Department of Agriculture, Ani- 
mal and Plant Health Inspection Service, attesting to the admissibility 
of such devices as regards plant pest risk, as provided for in 7 CFR 
319.40-3. 

(1) An importer or his agent, regardless of whether the importer is the 
owner of the foreign- or U.S.-manufactured shipping devices, may apply 
to a port director of Customs at one of the importer’s chiefly utilized 
Customs ports or the port within which the importer’s or agent’s 
recordkeeping center is located for permission to have such shipping 
devices arriving from Canada or Mexico released without entry and 
payment of duty at the time of arrival and without the devices being 
serially numbered or marked. Application may be filed in only one port. 
Although no particular format is specified for the application, it must 
contain the information enumerated in paragraph (b)(2) of this section. 
Any duty which may be due on these shipping devices shall be tendered 
and paid cumulatively at the time specified in an approved application, 
which may be either before or after the arrival of the shipping devices in 
the U.S. (such as, at the time a contract, purchase order or lease agree- 
ment is issued). 

(2) The application shall: 

(i) Describe the types of shipping devices covered, their classification 
under the Harmonized Tariff Schedule of the U.S. (HTSUS), their coun- 
tries of origin, and whether and to whom required duty was paid for 
them or when it will be paid for them, including duties for repair and 
modifications to such shipping devices while outside the U.S.; 

(ii) Identify the intended ports where it is anticipated the shipping 
devices will be arriving and departing the U.S., as well as the particular 
movements and conveyances in which they are intended to be utilized; 
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(iii) Describe the applicant’s proposed program for accounting for 
and reporting these shipping devices; 

(iv) Identify the reporting period (which shall in no event be less fre- 
quent than annual), as well as the payment period within which appli- 
cable duty and fees must be tendered (which shall in no event exceed 90 
days following the close of the related reporting period); 

(v) Describe the type of inventory control and recordkeeping, includ- 
ing the specific records, to be maintained to support the reports of the 
shipping devices; and 

(vi) Provide the location in the United States, including the name and 
address, where the records supporting the reports will be retained by 
law and will be made available for inspection and audit upon reasonable 
notice. (The records supporting the reports of the shipping devices must 
be kept for a period of at least 3 years from the date such reports are filed 
with the port director.) 

(3) The application shall be filed along with a continuous bond con- 
taining the conditions set forth in § 113.66(c) of this chapter. If the 
application is approved by the port director and the conditions set forth 
in the application or of the bond are violated, the port director may issue 
a claim for liquidated damages equal to the domestic value of the con- 
tainer. If the domestic value exceeds the amount of the bond, the claim 
for liquidated damages will be equal to the amount of the bond. 

(4) The port director receiving the application shall evaluate the pro- 
gram proposed to account for, report and maintain records of the ship- 
ping devices. The port director may suggest amendments to the 
applicant’s proposal. The port director shall notify the applicant in 
writing of his decision on the application within 90 days of its receipt, 
unless this period is extended for good cause and the applicant is so 
informed in writing. Approval of the application by the port director 
with whom it is filed shall be binding on all Customs ports nationwide. 

(5) If the decision is to deny the application, in whole or in part, the 
port director shall specify the reason for the denial in a written reply, 
and inform the applicant that such denial may be appealed to the Assis- 
tant Commissioner, Office of Field Operations, Customs Headquarters, 
within 21 days of its date. The Assistant Commissioner’s decision shall 
be issued, in writing, within 30 days of the receipt of the appeal, and 
shall constitute the final Customs determination concerning the 
application. 

(6) If the application is approved, an importer may later apply to 
amend his application to add or delete particular types of shipping 
devices listed in the application in which the procedures set forth in the 
application may be utilized. If a requested amendment to an approved 
application should be denied, or if an approved application should be 
revoked, in whole or in part, by the port director, the procedures 
described in paragraph (b)(5) of this section shall apply. 





U.S. CUSTOMS SERVICE 9 


(7) Application for and approval of a reporting program shall not 
limit or restrict the use of other alternative means for obtaining the 
release of holders, containers and shipping devices. 

* * * * * * * 


PART 113—CUSTOMS BONDS 
1. The general authority citation for part 113 continues to read as 
follows: 
Authority: 19 U.S.C. 66, 1623, 1624. 
oo * * ok * * * 
2. Section 113.66 is amended by redesignating paragraph (c) as (d) 
and by adding a new paragraph (c) to read as follows: 


§ 113.66 Control of containers and instruments of interna- 
tional traffic bond conditions. 
* * * * OK * ak 


(c) Agreement to comply with application approved under 19 CFR 
10.41b(b). If the principal establishes a program for the cross-border 
movements of shipping devices based upon an application approved as 
provided in § 10.41b(b) of this chapter (19 CFR 10.41b(b)), the princi- 
pal agrees: 

(1) To timely file complete and accurate reports on the shipping 
devices, and to pay any applicable duty due on the devices and repairs 


made to such devices, as provided in the approved application; 

(2) To retain complete and accurate records regarding the shipping 
devices, and to make such records available to Customs for inspection 
and audit upon reasonable notice, as also required in the approved 
application; and 

(3) To otherwise comply with every other condition of the approved 
application. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: January 31, 1996. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, March 1, 1996 (61 FR 7987)] 








U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING REMOTE LOCATION FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice is to announce that Customs is permitting an 
extension and expansion of the current Remote Location Filing Proto- 
type One until the implementation of Remote Prototype Two. Remote 
Prototype Two will be conducted under the National Customs Automa- 
tion Program (NCAP) prototype in the Automated Commercial Envi- 
ronment (ACE). This notice also invites public comments concerning 
any aspect of Remote Prototype One, informs interested members of 
the public of the eligibility requirements for voluntary participation in 
the testing of the extension of the first prototype, and describes the 
basis on which Customs will select the additional participants. 


EFFECTIVE DATES: The first prototype test which began on June 19, 
1995 will be extended until implementation of the NCAP Prototype, 
which includes Remote Prototype Two, and is scheduled to commence 
no sooner than January 1, 1997. Comments concerning the methodol- 
ogy of the first remote filing prototype must be received on or before 
March 28, 1996. To participate in the first prototype test, the necessary 
information, as outlined in this notice, must be filed with Customs on or 
before March 28, 1996. 


ADDRESSES: Written comments regarding this notice, and informa- 
tion submitted to be considered for voluntary participation in the 
extension of the first prototype should be addressed to the Remote Fil- 
ing Team, U.S. Customs Service, 4455 Genesee Street Room 342, Buf- 
falo, New York 14225. 


FOR FURTHER INFORMATION CONTACT: 

For systems or automation issues: Russ Lanouette (202) 927-0322, or 
Jackie Jegels (202) 927-0201. For operational or policy issues: Linda 
LeBaron (716) 626-0400 extension 204. 

SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 


11 
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1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of title VI establishes the National Customs 
Automation Program (NCAP)—an automated and electronic system 
for the processing of commercial importations. Section 631 in Subtitle 
B of the Act creates sections 411 through 414 of the Tariff Act of 1930 
(19 U.S.C. 1411-1414), which define and list the existing and planned 
components of the NCAP (section 411), promulgate program goals (sec- 
tion 412), provide for the implementation and evaluation of the pro- 
gram (section 413), and provide for remote location filing (RLF) 
(section 414). Section 101.9(b) of the Customs Regulations (19 CFR 
101.9(b)), implements the testing of NCAP components. See, T.D. 95-21 
(60 FR 14211, March 16, 1995). 

On April 6, 1995, Customs published a document in the Federal Reg- 
ister (60 FR 17605) announcing Customs plan to conduct the first of at 
least two prototype tests regarding remote location filing. The docu- 
ment invited public comments concerning any aspect of the test, 
informed interested members of the public of the eligibility require- 
ments for voluntary participation in the testing and described the basis 
on which Customs would be selecting participants. The test was to com- 
mence no earlier than June 1, 1995, and was planned to be run for 
approximately six months. The test began on June 19, 1995. 

On September 12-13, 1995, the Remote Team held an interim evalua- . 
tion session for Remote Prototype One. The group discussed the posi- 
tive and negative aspects of the Remote prototype. 

Positive factors identified were: faster release and other processing; 
facilitation of cargo movement; decrease in need for paper; increased 
cost savings; promotion of service and account based processing; and 
established good partnership between Customs and Trade. 

Negative factors identified as high priority for resolution were: 

1. The test is limited in scenarios, Customs locations, and partici- 
ants; 

¢ 2. There are problems or limitations under Customs current 

Automated Commercial System (ACS) as well as uncertainty about 


the specifics of future capabilities under Customs Automated Com- 
mercial Environment (ACE); 
3. There are issues that revolve around lack of coordination with 


other government agencies and computer interfaces that are 
incomplete or nonexistent; 


4. There is a need for more complete training, cross training, and 
coordination for Customs, trade, and other government agencies. 


After several structured group interview sessions, sub-teams were 
formed with internal and external participants to coordinate ideas and 
assign taskings to address or resolve issues #2—4. These sub-teams will 
remain intact in an effort to move forward with the resolution of the fac- 
tors identified. 

To address the first factor, the Assistant Commissioner, Office of Field 
Operations has approved the extension and expansion of Remote Pro- 
totype One until the implementation of Remote Prototype Two. 
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Remote Prototype Two will be conducted under the ACE/NCAP Proto- 
type umbrella and commence no sooner than January 1, 1997. This 
extension will allow for the Remote Team to work on improving sys- 
tems planning, coordinating with other government agencies, and 
developing better training efforts with the benefit of additional scenar- 
ios, and an increased volume of transactions and participants. In addi- 
tion, the NCAP Prototype will afford the Remote team the opportunity 
to test Remote under a more developed ACE system and within the 
developing Trade Compliance process, 

Please note that participants for Remote Prototype Two will be 
selected under separate criteria to be outlined in a separate NCAP Pro- 
totype Federal Register notice. Therefore, Remote Prototype One par- 
ticipants may or may not qualify for Remote Prototype Two. 


I. DESCRIPTION OF PROPOSED TEST 
The Concept of Remote Location Filing: 


Remote Location Filing (RLF) will allow a program participant to 
file electronically an entry of merchandise with Customs from a loca- 
tion within the United States other than at the port of arrival or loca- 
tion of examination. Due to the nature of this prototype test, certain 
Customs Regulations pertaining to brokers permits, surety bonds, and 
the entry of merchandise will be suspended. 

Implementation of the extension of the first RLF prototype (Proto- 
type One) will begin no sooner than March 29, 1996 and continue until 
the implementation of Remote Prototype Two. Prototype One will con- 
tinue to be conducted with minimal system changes requiring Customs 
and participants to manually intervene in tracking and processing. All 
procedures and processes will be closely coordinated with all selected 
participants and affected parties before implementation. 

The intent of extending this prototype is to continue to test such 
operational issues as communication, cargo movement and release, and 
service to and from remote locations with a greater volume of entry 
transactions and participants. 


Regulatory Provisions Suspended: 


Certain provisions in Part 111, pertaining to Customs brokers, Part 
113, pertaining to Customs bonds, and Part 141, pertaining to the entry 
of merchandise, of the Customs Regulations (19 CFR Parts 111, 113, 
and 141) will continue to be suspended during this prototype test to 
allow remote filings by brokers at locations where they currently do not 
hold permits, and to allow for the movement of cargo from its port of 
arrival to a designated examination site. 


II. ELIGIBILITY CRITERIA 


Note that participation in this testing is not confidential informa- 
tion. Lists of participants will be made available to the public by means 
of the Customs Electronic Bulletin Board and the Customs Administra- 
tive Message System, and upon written request. 
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In order to qualify for filing from a remote location, a prototype par- 
ticipant must have the capability to provide, on an entry-by-entry basis, 
the electronic entry of merchandise; the electronic entry summary of 
required information; the electronic transmission of invoice informa- 
tion (ABI/AII or EDIFACT); and the electronic payment of duties fees, 
and taxes (ACH). Other requirements and conditions are as follows. 


1. Participants must have operational experience with the Cus- 
toms Electronic Invoice Program (EIP) with ABI/AII or EDIFACT. 
Please note that this prototype is a test of Remote Location Filing 
and not of EIP 

2. Participants must be operational on Automated Clearing- 
house (ACH) 30 days before implementation; 

3. Only entry types 01 (consumption) and 11 (informal) will be 
accepted; 

4. Cargo release must be certified from the entry summary (EI) 
transaction with the exception of immediate delivery, as explained 
in #5; 

5. Participants will be allowed to file Immediate Delivery 
releases for direct arrival road and rail freight at the land border 
(essentially 19 CFR 142.21(a)) with use of paper invoices under 
Line Release, Border Cargo Selectivity (BCS), or Cargo Selectivity 
(CS). Submission of all line items at the time of release will be 
required of northern border filers, if the release is effected using 
BCS or CS. If an examination is required for a line release transac- 
tion, the filer must submit all relevant line item information 
through BCS or CS. Under BCS and CS, the examination will be 
performed at the port of arrival with the use of paper invoices. Ifthe 
filer wishes the examination to be performed at an alternate site, 
full entry summary information (EI transaction) with electronic 
invoice must be transmitted; 

6. Participants will not be allowed to file a RLF entry against 
cargo that has been moved in-bond; 

7. Participants will be required to use OGA interfaces where they 
are available; and 

8. If an examination is determined to be necessary, the cargo will 
be examined at the Customs port of arrival, or, at Customs discre- 
tion, at a filer’s requested designated examination site which would 
be a Customs port which is at or nearest the final destination. This 
movement of cargo to a designated examination port will be under 
the importer’s bond. 

9. A participant must maintain an average of 1-2 entries per day 
throughout the testing period. 

10. Locations available for prototype participation are those 
ports currently operational with the Remote test for release and 
summary processing. It is possible, however, that additional ports 
may be added. The following are locations currently operational 
under the Remote test: (POA indicates port of arrival, ESP indi- 
cates summary processing location, and DES indicates designated 
examination site). 
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DDDP location Electronic processing status 


0901 Buffalo ESP 

0903 Rochester DES, ESP done in 0901 
1001 NY Seaport POA, DES, ESP 

1303 Baltimore POA, DES, ESP 

2704 Los Angeles POA, DES, ESP 

4601 Newark POA, DES, ESP 

4701 JFK POA, DES, ESP 

5501 Dallas DES, ESP done in 2704 








Prototype One Applications: 


This notice requests importers, or brokers on behalf of importers, to 
voluntarily apply for participation in Prototype One extension by sub- 
mitting the following information to the Remote Filing Team, U.S. Cus- 
toms Service, 4455 Genesee Street Room 342, Buffalo, New York 14225 
on or before the date set forth in the effective date paragraph at the 
beginning of this notice: 


1. Name, address, and filer code of importer and, if applicable, 
broker. 

2. Supplier/Vendor name, address, and manufacturer’s number. 

3. Types of commodities to be imported (high volume Harmo- 
nized Tariff numbers). 

4. Other agency requirements. 

5. Port(s) of arrival. 

6. Designated examination site(s) (location nearest the final des- 
tination). 

7. Monthly volume anticipated. 


8. Requested entry summary processing location(s), if different 
from port of arrival. 


9. Electronic Invoicing Program status and projected start date. 
10. Electronic Payment (ACH) status and projected start date. 


11. Main contact person and telephone number for participation 
questions. 


12. Any comments on prototype participation. 


Basis For Participant Selection: 


Eligible importers or importers with brokers will be considered for 
selection as participants in the Prototype One extension. Customs is 
looking for a variety of circumstances and participants in this first pro- 
totype. We stress that those not selected for participation will be invited 
to comment on the design, conduct, and evaluation of this prototype. 
Selection will be based on Customs EIP operational experience, volume 
anticipated, electronic abilities, and available electronic interfaces 
with other agency’s import requirements. Participants selected will be 
notified in writing and selections will be announced by means of the 
Customs Electronic Bulletin Board and the Customs Administrative 
Message System. 
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III. Test EVALUATION CRITERIA 

Once participants are selected, the Remote Filing Team will review 
all public comments received concerning any aspect of the prototype, 
enhance procedures in light of those comments, and form problem-solv- 
ing teams. 

Upon conclusion of the prototype the final results will be published in 
the Federal Register as required by § 101.9(b), Customs Regulations 
and reported to Congress. 


Dated: February 21, 1996. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Field Operations. 
[Published in the Federal Register, February 27, 1996 (61 FR 7300)] 





PROPOSED COLLECTION; COMMENT REQUEST 


BONDED WAREHOUSES: 
ALTERATIONS, SUSPENSIONS, RELOCATIONS, AND DISCONTINUANCE 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning Bonded Warehouses: Alter- 
ations, Suspensions, Relocations, and Discontinuance. This request for 
comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Bonded warehouses: alterations, suspensions, relocations, and 
discontinuance 

OMB Number: 1515-0134 

Form Number: N/A 

Abstract: This information collection is in the form of a written 
application, required by Customs from a proprietor of a bonded ware- 
house in order to alter, relocate, suspend or discontinue a bonded ware- 
house. This is to the benefit of the proprietor and to protect the 
revenues of the United States. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 165 

Estimated Time Per Respondent: 70 minutes 

Estimated Total Annual Burden Hours: 193 

Estimated Annualized Cost to the Public: $3,860 


Dated: February 16, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, February 28, 1996 (61 FR 7576)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


CARGO CONTAINER AND ROAD VEHICLE CERTIFICATION FOR 
TRANSPORT UNDER CUSTOMS SEAL 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Cargo Container and Road 
Vehicle Certification For Transport Under Customs Seal. This request 
for comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-138; 44 U.S.C. 3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 


to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W.,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Cargo container and road vehicle certification for transport 
under customs seal 

OMB Number: 1515-0145 

Form Number: N/A 

Abstract: This information collection is used in a voluntary program 
to receive internationally-recognized Customs certification that inter- 
model container/road vehicles meet construction requirements of 
international Customs conventions. Such certification facilitates 
International trade by reducing intermediate international controls. 








U.S. CUSTOMS SERVICE 19 


Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 880 

Estimated Time Per Respondent: 3.5 hours 

Estimated Total Annual Burden Hours: 3080 

Estimated Annualized Cost to the Public: $37,500 


Dated: February 16, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, February 28, 1996 (61 FR 7579)] 





PROPOSED COLLECTION; COMMENT REQUEST 


CARGO DECLARATION AND CARGO DECLARATION 
(OUTWARD WITH COMMERCIAL FORMS) 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Cargo Declaration and 
Cargo Declaration (Outward With Commercial Forms). This request 
for comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Cargo declaration 

OMB Number: 1515-0078 

Form Number: CF 1302 and 1302A 

Abstract: This information collection is used by Customs for the con- 
trol of cargo and pre-selectivity targeting of cargo for enforcement pur- 
poses. Customs Forms 1302 and 1302A are used by the master of a vessel 
to list all inward cargo onboard and for the clearance of all cargo 
onboard with commerical forms. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 140,000 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 11,662 

Estimated Annualized Cost to the Public: $171,000* 

* Specifically, if applicable, compare the cost of presenting the neces- 
sary information on the forms themselves, versus submitting the 
information electronically. Capital costs for implementing electronic 
capabilities and the continuing costs of electronically transmitting the 
information should be commented upon. 


Dated: February 21, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, February 28, 1996 (61 FR 7577)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
ESTABLISHMENT OF A BONDED WAREHOUSE 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Establishment of a Bonded 
Warehouse. This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 US.C. 
3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 


Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Establishment of a bonded warehouse 

OMB Number: 1515-0121 

Form Number: N/A 

Abstract: This information collection is in the form of an application 
required by Customs from owners or lessees desiring to establish a 
bonded warehouse. The information provided is used by Customs to 
insure that the legal, regulatory and administrative requirements are 
met by the respondents. The application is accompanied by other sup- 
porting documents which any commercial operation would have in the 
course of business. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 45 

Estimated Time Per Respondent: 3 hours 

Estimated Total Annual Burden Hours: 135 

Estimated Annualized Cost to the Public: $2,025 


Dated: February 16, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, February 28, 1996 (61 FR 7577)] 





PROPOSED COLLECTION; COMMENT REQUEST 
IMPORTER RECORD NUMBER “FREEZE” PROGRAM 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Importer Record Number 
Freeze Program. This request for comment is being made pursuant to 
the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Importer record number “freeze” program 

OMB Number: 1515-0199 

Form Number: N/A 

Abstract: This information collection is used by Customs to insure 
participating importers of record that they will receive any Customs 
transaction notifications by freezing certain importer identification 
information. This collection requires importers to designate those indi- 
viduals authorized to effect name/address changes for purposes of 
receiving transaction notifications. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 200 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 33 

Estimated Annualized Cost to the Public: $660 


Dated: February 16, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, February 28, 1996 (61 FR 7579)] 
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PROPSED COLLECTION; COMMENT REQUEST 


MARKING SERIALLY NUMBERED SUBSTANTIAL HOLDERS OR CONTAINERS 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Marking Serially Num- 
bered Substantial Holders or Containers. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W.,, Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Marking serially numbered substantial holders or containers 

OMB Number: 1515-0116 

Form Number: N/A 

Abstract: The marking is used to provide for duty-free entry of hold- 
ers or containers which were manufactured in the United States and 
exported and returned without having been advanced in value or 
improved in condition by any process or manufacture. The regulation 
also provides for duty-free entry of holders or containers of foreign 
manufacture if duty has been paid before. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 540 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 90 

Estimated Annualized Cost to the Public: $1,080 


Dated: February 16, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, February 28, 1996 (61 FR 7578)] 





PROPOSED COLLECTION; COMMENT REQUEST 
PERMIT TO TRANSFER CONTAINERS TO A CONTAINER STATION 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Permit to Transfer Con- 
tainers to a Container Station. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 


Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Permit to transfer containers to a container station 

OMB Number: 1515-0138 

Form Number: N/A 

Abstract: This information collection is needed in order for a con- 
tainer station operator to receive a permit to transfer a container or 
containers to a container station, he/she must furnish a list of names, 
addresses, etc., of the persons employed by him/her upon demand by 
Customs officials. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 1,200 


Estimated Time Per Respondent: 20 minutes 
Estimated Total Annual Burden Hours: 400 
Estimated Annualized Cost to the Public: $7,192 


Dated: February 16, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, February 28, 1996 (61 FR 7576)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
REPORT OF DIVERSION 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Report of Diversion. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 


Constitution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Report of diversion 

OMB Number: 1515-0071 

Form Number: CF 26 

Abstract: Customs Form 26 is used by vessel owners, masters or 
agents when requesting a diversion of a vessel or to petition for relief 
from penalties incurred as a result of unlawful diversion or both. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 
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Estimated Number of Respondents: 2,800 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 233 
Estimated Total Annualized Cost on the Public: $3,000 


Dated: February 16, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, February 28, 1996 (61 FR 7578)] 





PROPOSED COLLECTION; COMMENT REQUEST 
USE OF AIR WAYBILL AS IN-BOND DOCUMENT 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 


effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Use of Air Waybill as In- 
Bond Document. This request for comment is being made pursuant to 
the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATE: Written comments should be received on or before April 29, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
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tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Use of air waybill as in-bond document 

OMB Number: 1515-0186 

Form Number: CF 7512 

Abstract: This information collection is used by Customs to identify 
the delivering carrier, whether or not it is the initial bonded carrier, to 
surrender the in-bond document and serve notice of it’s arrival. The use 
of this document facilitates the movement of cargo and the delivery of 
in-bond freight. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 31,200 

Estimated Time Per Respondent: 2 minutes 

Estimated Total Annual Burden Hours: 1030 

Estimated Annualized Cost to the Public: $10,300 


Dated: February 16, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, February 28, 1996 (61 FR 7580)] 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2-1996) 


AGENCY: U.S. Customs Service, Department of the Treasury, 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of January 1996 follow. 
The last notice was published in the CUSTOMS BULLETIN on February 7, 
1996. 


Corrections or information to update files may be sent to: 
U.S. Customs Service 
IPR Branch 


1301 Constitution Avenue, N.W,, (Franklin Court) 
Washington, DC, 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: February 28, 1996. 


JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 28, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF SLEEP BOTTOMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of men’s sleep bottoms. Comments are invited on the 
correctness of the proposed ruling. 


EFFECTIVE DATE: Comments must be received on or before April 12, 
1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue NW, (Franklin Court) Washington, DC 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, NW, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Branch (202) 482-7048. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of men’s sleep bottoms. 

In Headquarters Ruling Letter (HRL) 957237, dated February 6, 
1995, Styles U7130 and U7131, men’s sleep bottoms were classified in 
subheading 6203.42.4015, of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for, inter alia, 
other men’s woven trousers of cotton. HRL 957237 is set forth in 
Attachment A to this document. 

HRL 957237 stated that the overall design of Styles U7130 and 
U7131 suggest that it could have been used as pajamas. It further 
stated, however, that due to the presence of side-seam pockets, rear 
pockets, and a closed fly, Customs was of the opinion that the garment 
would be principally used as loungewear. The importer did not submit 
any evidence establishing how the garment would be marketed and 
sold. 

The importer has now requested reconsideration of HRL 957237 and 
submitted extensive marketing and advertising data which establishes 
that Styles U7130 and U7131 are designed, marketed, and sold as sleep- 
wear garments. Therefore, Customs intends to revoke HRL 957237 to 
reflect the proper classification of Styles U7130 and U7131 in subhead- 
ing 6207.91.3010, HTSUSA, which provides for men’s sleepwear gar- 
ments similar to pajamas and nightshirts. Proposed HRL 958723 
revoking HRL 957237 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 27, 1996. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, February 6, 1995. 
CLA-2 CO:R:C:T 957237 SK 
Category: Classification 


Tariff No. 6203.42.4015 
Doris ACOSTA 


WARNACO, INC. 
90 Park Avenue, 12th floor 
New York, NY, 10016 


Re: Reconsideration of PC 801356 (8/31/94); affirmed; classification of men’s woven 
pants; loungewear v. pajamas; 6203.42.4015; presence of three pockets indicative of 
garment’s status as loungewear. 


DEAR Ms. ACOsTa: 

On August 31, 1994, this office issued to you preclassification ruling letter (PC) 801356 
in which style numbers U7130 and U7131 were classified as men’s pants of subheading 
6203.42.4015, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). In 


your letter of October 19, 1994, you ask this office to reconsider the holding in that ruling. 
Our analysis follows. 


Facts: 

The submitted sample, referenced style number U7130, isa pair of men’s woven brushed 
cotton pants. They have an elasticized turned-over waistband with a functional draw- 
string, aone-button closure at the waist, a placketed fly opening with a two-button closure, 
two inserted side seam pockets, a rear pocket with a one-button closure and hemmed leg 
bottoms. The words “Calvin Klein” are printed on the exterior surface of the waistband at 


recurrent intervals. Style U7131 is identical in all respects except for color. 


Issue: 
Are styles U7130 and U7131 classifiable as men’s pants under heading 6203, HTSUSA, 
or as pajamas under heading 6207, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

When confronted with garments which are claimed to be of a particular class, yet 
resemble articles of another class, Customs will first examine the article itself and its par- 
ticular design features and thereafter any other extrinsic evidence pertaining to the mar- 
keting, advertising and sale of the article. 

In the instant case, a physical examination of style U7130 reveals several features which 
are incongruous with classification as men’s pajamas. The presence of three pockets is not 
a feature typically found on asleepwear bottoms. While some sleepwear garments may pos- 
sess pockets of a decorative nature (i.e., breast pockets on sleepwear tops or rear pockets 
without a closure), we are of the opinion that these three pockets, consisting of two side- 
seam pockets and one rear pocket with a button closure, remove styles U7130 and U7131 
from the realm of men’s sleepwear. Simply put, there is no need for side-seam pockets and 
rear pockets with button closures on garments that are primarily to be used as pajamas. 
Pockets such as these, however, are a common feature on men’s pants and the wearer 
would likely find them useful while lounging at home or wearing these garments as a casual 
mode of outerwear dress. We also not that these pants possess a substantial two-button fly 
which provides sufficient coverage so as to enable the garment to be worn as outerwear. 
While the overall design of these garments is such that they conceivably may be used as 
pajamas, this office is of the opinion that the presence of the three pockets and closed fly 
indicate that they will principally be used as loungewear. 

You did not provide evidence establishing how these garments are to be marketed. In an 
effort to find out how this class of garment is treated in the trade, a Customs National 
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Import Specialist surveyed several department stores. Three out of four salespersons sur- 
veyed at different department stores stated that garments substantially identical to styles 
U7130 and U7131 were sold to consumers as loungewear. 

On the basis of the foregoing, this office is of the opinion that the classification in PC 
801356 is correct and styles U7130 and U7131 are properly classifiable as men’s lounge- 
wear of heading 6203, HTSUSA. 

Holding: 

PC 801356 is affirmed. 

Styles U7130 and U7131 are classifiable under subheading 6203.42.4015, HTSUSA, 
which provides for, inter alia, other men’s trousers of cotton, dutiable at a rate of 17.6 per- 
cent ad valorem. The applicable textile quota category is 347. 

The designated textile and apparel categories may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent negotiations and changes, to obtain the most current information available we sug- 
gest that you check, close to the time of shipment, the Statws Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at a local Customs office. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, you should contact the local Customs 
office prior to importation of this merchandise to determine the current status of any 
import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:TE 958723 CAB 
Category: Classification 


Tariff No. 6207.91.3010 
DorRIS ACOSTA 


WARNACO, INC. 
90 Park Avenue, 12th floor 
New York, NY, 10016 


Re: Revocation of HRL 957237, dated February 6, 1995; Sleepwear vs. Outerwear. 
DEAR Ms. Acosta: 

This is in reference to Headquarters Ruling Letter (HRL) 957237 issued to you by Cus- 
toms Headquarters on February 6, 1995. Customs has reexamined the decision and deter- 
mined that the decision was in error. HRL 957237 classified the merchandise in 
subheading 6203.42.4015 of the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). Customs believes HRL 957237 should be revoked to reflect the correct 
tariff classification in subheading 6207.91.3010, HTSUSA. 

Facts: 


The articles at issue, Style U7130 and Style U7131, are men’s woven brushed cotton 
pants. They have an elasticized turned-over waistband witha functional drawstring, aone- 
button closure at the waist, a placketed fly opening with atwo-button closure, two inserted 
side seam pockets, a rear pocket with a one-button closure and hemmed leg bottoms. the 
words “Calvin Klein” are printed on the exterior surface of the waistband at recurrent 
intervals. ‘ 

Issue: 


Whether the subject garmentis classifiable as sleepwear under Heading 6207, HTSUSA, 
or as outerwear under Heading 6203, HTSUSA? 
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Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI is to be classified in accordance with subsequent GRI’s 
taken in order. 

In determining the classification of garments submitted to be sleepwear, Customs usu- 
ally considers the factors discussed in two court cases that dealt with sleepwear. In Mast 
Industries, Inc. v. United States, 9 CIT 549, 552 (1985), aff'd 786 F.2d 144 (CAFC, April 1, 
1986), the Court of International Trade considered the classification of a garment claimed 
to be sleepwear. The court cited several lexicographic sources, among the Webster’s Third 
New International Dictionary which defined “nightclothes” as “garments to be worn to 
bed.” In Mast, the court determined that the garment at issue therein was designed, 
manufactured, and used as nightwear and therefore was classifiable as nightwear. Simi- 
larly, in St. Eve International, Inc. v. United States, 11 CIT 224 (1987), the court ruled the 
garments at issue therein were manufactured, marketed and advertised as nightwear and 
were chiefly used as nightwear. 

Initially, when these articles were classified in HRL 957237, no evidence was submitted 
on the importer’s behalf substantiating how these garments were marketed and used. In 
an effort to determine how this class of garments was treated in the trade, a Customs 
National Import Specialist surveyed several department stores and concluded that gar- 
ments substantially identical to Styles U7130 and U7131 were intended and sold as lounge- 
wear. However, with this request for reconsideration of HRL 957237, evidence has been 
presented to Customs in support of your claim that these garments are sleepwear and 
should be classified as sleepwear under Heading 6207, HTSUSA. You emphasize that these 
garments will be purchased by major department stores in their underwear/sleepwear sec- 
tions. You state that the garments are designed for wear to bed due to the lightweight flan- 
nel fabric and the loose, roomy construction. You state that a Calvin Klein Underwear 
marketing description used for soliciting customers for these garments describes them as 
“flannel pajamas”. You have submitted pictures depicting the subject merchandise in the 
underwear/sleepwear department in several different retail stores. You have also sub- 
mitted purchase orders which identify the subject garments as articles belonging to the 
sleepwear/underwear departments of the manufacturer. 

As stated in Mast, “most consumers tend to purchase and usea garment in the manner in 
which it is marketed.” You maintain that these garments are marketed as sleepwear and 
have submitted documents supporting this claim. Although the garments possess features 
not generally associated with men’s sleepwear bottoms, such as the side-seam pockets and 
the rear pocket with button closure, they also possess features such as the overall styling of 
the garment and the fabric construction which are associated with sleepwear. When view- 
ing these characteristics with the additional information provided regarding the market- 
ing. Customs agrees that these garments will be principally used as sleepwear and are 
classifiable under Heading 6207, HTSUSA. 

Holding: 

Based on the foregoing, Styles U7130 and U7131 are properly classified in subheading 
6207.91.3010, HTSUSA, which provides for men’s sleepwear garments similar to pajamas 
and nightshirts. The applicable rate of duty is 6.4 percent ad valorem and the textile 
restraint category is 351. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determined the current status 
of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A CARPET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of a carpet. Notice of the proposed modification was published 
January 17, 1996, in the CUSTOMS BULLETIN, Volume 30, Number 3. 


EFFECTIVE DATE: These decisions are effective for merchandise 
entered, or withdrawn from warehouse, for consumption on or after 
May 12, 1996. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Branch (202) 482-7048. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 17, 1996, Customs published a notice in the Customs 
BULLETIN, Volume 30, Number 3, proposing to modify DD 812833 dated 
July 21, 1995, which classified a tufted carpet in subheading 
5702.49.1080 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), which provides for carpets and other floor cov- 
erings, woven pile carpet of cotton, not tufted or flocked. Upon further 
examination of the subject carpet, it is Customs belief that the carpet is 
“tufted” for tariff classification purposes. Therefore, Customs intends 
to modify DD 812833 to reflect the proper classification of the tufted 
carpet in subheading 5703.90.0000, which provides for carpets and 
other textile floor coverings, tufted, whether or not made up: of other 
textile materials. No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, Stat. 2057), this notice advises interested parties that 
Customs is modifying DD 812833 to reflect proper classification of the 
subject carpet in subheading 5703.90.000, which provides for carpets 
and other textile floor coverings, tufted, whether or not made up: of 
other textile materials. HRL 958338 modifying DD 812833 is set forth 
as an Attachment to this document. 
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Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: February 26, 1996. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 26, 1996. 


CLA-2 RR:TC:TE 958339 CAB 
Category: Classification 


Tariff No. 5703.90.0000 
PURIFICACION ABUSTAN 


HOMEMAKER INDUSTRIES 
295 Fifth Avenue 
New York, NY 10016-7186 


Re: Modification of DD 812833, dated July 21, 1995; Heading 5703; Heading 5702; classifi- 
cation of tufted rug. 


DEAR MS. ABUSTAN: 

This is regarding District Ruling Letter (DD) 812833 issued to you by the Port Director 
at the Port of New Orleans July 21, 1995. After reviewing this ruling, Customs Headquar- 
ters believes that it was in error. DD 812833 classified a carpet in subheading 5702.49.1080 
of the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), whichis the 
provision for carpets and other floor coverings, woven pile carpet of cotton, not tufted or 
flocked. Customs Headquarters believes that the article is properly classifiable in subhead- 
ing 5703.90.0000, HTSUSA, which provides for carpets and other textile floor coverings, 
tufted, whether or not made up, of other textile materials and DD 812833 should be modi- 
fied to reflect the correct tariff classification. Pursuant to section 625(c)(1), Tariff Act of 
1930 (19 U.S.C. 1625(c)(1)) as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), notice of the proposed modification of DD 812833 was published on January 17, 
1996, in the CUSTOMS BULLETIN, Volume 30, Number 3. 


Facts: 


The article at issue is a hand tufted cotton rug produced in India. The rug, Style Corsica, 
is constructed from cotton yarns which have been hand tufted into a pre-existing woven 
base fabric. The tufts are sheared. The warp yarns of the base fabric extend beyond the edge 
of the rug to form a hand knotted fringe. There are sections in the rug that have not been 
tufted and the base fabric is visible. 


Issue: 

Whether the subject rug is considered “tufted” for tariff classification purposes and is 
classifiable under Heading 5703, HTSUSA? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
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terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Heading 5703, HTSUSA, is the provision for carpets and other textile floor coverings, 
woven, not tufted or flocked, whether or not made up, including “Kelem”, “Schumacks”, 
“Karamanie” and similar hand-woven rugs. The Explanatory Notes to the Harmonized 
Commodity Description and Coding System (EN), although not legally binding, are the 
official interpretation of the tariff at the international level. The EN to heading 5703, 
states the following, in pertinent part: 


This heading covers tufted carpets and other tufted textile floor coverings produced 
on tufting machines which, by means of a system of needles and hooks, insert textile 
yarn into a pre-existing backing (usually a woven fabric or a nonwoven) thus produc- 
ing loops, or if the needles and hooks are combined with a cutting device, tufts. The 
yarns forming the pile are then normally fixed by a coating of rubber or plastics. Usu- 
ally before the coating is allowed to dry it is either covered by a secondary backing of 
loosely woven textile material, e.g., jute, or by foamed rubber. 


In DD 812833, the subject rug was classified under subheading 5702.49.1080, HTSUSA, 
the provision for carpets and other woven floor coverings that are not tufted. DD 812833 
states that the subject merchandise is hand tufted which does not meet the definition of 
“tufted” as used in the EN to Heading 5703 which specifically discusses tufts that are pro- 
duced on tufting machines. The EN to Heading 5703, HTSUSA, define “tufted” as the 
inserting of yarns into a pre-existing backing. In this case, cotton yarns have been hand 
tufted into a preexisting woven base fabric. Even though the EN specifically refers to 
machine tufting, it is Customs opinion that the EN was not intended to exclude rugs that 
had been tufted by hand. Therefore, the subject rug is properly classifiable under Heading 
5703, HTSUSA. 


Holding: 

Based on the foregoing, the subject rug is classifiable in subheading 5703.90.0000, 
HTSUSA, which is the provision for carpets and other textile floor coverings, tufted, 
whether or not made up: of other textile materials. The applicable rate of duty is 7.2 percent 
ad valorem and there is no textile restraint category. 

DD 812833 is hereby modified. 

In accordance with section 625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to sec- 
tion 625(c)(1) does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 
EXTENSION OF PORT LIMITS OF COLUMBUS, OHIO 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions pertaining to the field organization of Customs by extending the 
geographical limits of the port of Columbus, Ohio, to include Ricken- 
backer Airport which is currently operating as a user fee airport. The 
boundary expansion of the Columbus port is proposed because enough 
business within the port has shifted to Rickenbacker Airport to make it 
worthwhile for the Customs Service to plan to relocate its port offices 
there. If the boundaries of the port are extended as proposed, the Cus- 
toms Regulations would also be amended to remove Rickenbacker Air- 
port’s designation as a user fee airport. This proposed change is being 
made as part of Customs continuing program to obtain more efficient 
use of its personnel, facilities, and resources and to provide better ser- 
vice to carriers, importers, and the general public. 


DATE: Comments must be received on or before April 30, 1996. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1301 Constitution Avenue NW,, Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, 1099 14th Street NW,, Suite 
4000, Washington, DC on regular business days between the hours of 
9:00 a.m. and 4:30 p.m. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, (202) 927-0196. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carri- 
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ers, importers, and the general public, Customs proposes to amend 
§ 101.3, Customs Regulations (19 CFR 101.3) by extending the geo- 
graphical limits of the port of Columbus, Ohio, to include the territory 
encompassing Rickenbacker Airport. Rickenbacker Airport is cur- 
rently a user fee airport. Much business has shifted within the port to 
Rickenbacker Airport to make it worthwhile for Customs to include it 
within the Columbus port boundaries. Customs even plans to relocate 
its offices to Rickenbacker Airport. If the boundaries of the port of 
Columbus are extended as proposed, the Customs Regulations would 
also be amended to remove Rickenbacker Airport from the list of user 
fee airports in § 122.15, Customs Regulations. If the proposal is 
adopted, Customs will use existing staffing to service the expanded area 
of the port of Columbus, Ohio. 


CURRENT Port Limits OF COLUMBUS 
The current port limits of the port of Columbus, Ohio were estab- 
lished in Treasury Decision (T.D.) 82-9, effective February 11, 1982. 
The current port limits of the port of Columbus include all of the terri- 
tory within the corporate limits of Columbus, Ohio, all of the territory 
completely surrounded by the city of Columbus, and all of the territory 


enclosed by Interstate Highway 270 (outer belt), which completely sur- 
rounds the city. 


PROPOSED EXTENSION OF PORT 

As proposed, the expanded port limits of Columbus, Ohio, would 
encompass the port limits set forth in T.D. 82-9 as well as the following 
territory: 

Beginning at the intersection of Rohr and Lockbourne Roads, then 
proceeding southerly along Lockbourne Road to Commerce Street, 
thence easterly along Commerce Street to its intersection with the N & 
W railroad tracks, then southerly along the N & W railroad tracks to the 
Franklin-Pickaway County line, thence easterly along the Franklin- 
Pickaway County line to its intersection with Pontius Road, then 
northerly along Pontius Road to its intersection with Rohr Road, 
thence westerly along Rohr Road to its intersection with Lockbourne 
Road, the point of beginning, all within the County of Franklin, State of 
Ohio. 

If the proposed extension of the port of Columbus is adopted, the lim- 
its in the port column adjacent to the listing of Columbus in the list of 
Customs ports of entry in 19 CFR 101.3 and the list of user fee airports 
in 19 CFR 122.15 will be amended accordingly. 


COMMENTS 
Prior to adoption of this proposal, consideration will be given to writ- 
ten comments timely submitted to Customs. Submitted comments will 
be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), section 1.4, Treasury Department Reg- 
ulations (31 CFR 1.4), and section 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
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a.m. and 4:30 p.m. at the Regulations Branch, Office of Regulations and 
Rulings, 1099 14th Street NW., Suite 4000, Washington, DC. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 19 
U.S.C. 2, 66, and 1624. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the vol- 
ume of Customs-related activity in various parts of the country. Thus, 
although this document is being issued with notice for public comment, 
because it relates to agency management and organization, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). 

Agency organization matters such as this proposed port extension 
are exempt from consideration under Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: January 31, 1996. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 1, 1996 (61 FR 8001)] 
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MEMORANDUM OPINION AND ORDER 


DICALRO, Chief Judge: Plaintiff, Dale F Cook, Sr., “Chief of the Origi- 
nal Cherokee Nation,” petitions the court to return ownership of all 
land acquired by the United States in certain agreements with Native 
Americans, or alternatively, find the passage of the General Agreement 
on Tariffs and Trade (GATT), as well as the GATT Treaty itself, uncon- 
stitutional. The court finds plaintiff lacks standing and has failed to ful- 
fill the jurisdictional prerequisites of this court. 


BACKGROUND 


Plaintiff seeks a declaratory judgment regarding the constitutionality 
of the passage of the GATT Treaty (presumably the Uruguay Round 
Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) (codified in 
scattered sections of the United States Code)), and the unspecified 
injury its passage could have on “The Original Cherokee Nation and its 
citizens and inhabitants.” (Pl.’s Compl. for Decl. J. at 2.) Specifically, 
plaintiff contends “the GATT document was so voluminous that the 
people were not informed of the contents and substance thereof and 
could not tell their representatives how to vote. They were therefore 
denied DUE PROCESS.” Jd. at 3. 

Plaintiff also challenges the constitutionality of the Uruguay Round 
Agreements Act itself. As the Constitution of the United States placed 
“control of COMMERCE between the United States and the Indians, 
including [The Original Cherokee] Nation, in the hands of the U.S. 
CONGRESS,” plaintiff contends, Congress could not cede control over 
this trade relationship to the World Trade Organization. Id. The end 
result, the plaintiff contends, is that “the GATT TREATY, passed by the 
Senate, weakens the Senate power, subordinates the United States’ 
Sovereignty, [and] is in conflict with the Trade Relationship between 
the Indians and the United States of America as specified by the Com- 
merce Clause of the U.S. Constitution.” Id. 

Due to this alleged illegality, plaintiff contends, the Federal Govern- 
ment and the individual states are confronted with a choice: to declare 
the Uruguay Round Agreements Act “Illegal, Null, and Void” or alterna- 
tively, to nullify the Hopewell Treaty, dismantle the United States, and 
permit ownership of all land and jurisdiction over that land to revert 
back to the “American Indian Nations from whence they came.” Id. at 
3-4. The United States government and certain states have responded 
to plaintiff's complaint with motions to dismiss. Plaintiff has not 
responded to these motions. 


DISCUSSION 
A. Standing: Injury in Fact: 

Plaintiff has failed to demonstrate the foundational requirements for 
standing. To establish standing pursuant to Article III of the Constitu- 
tion, plaintiff must demonstrate: (1) “injury in fact;” (2) causation; and 
(3) likelihood the injury can be redressed. Lujan v. Defenders of Wildlife, 
504 U.S. 555, 560-61 (1992). The “injury in fact” must be “(a) concrete 
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and particularized; and (b) actual or imminent, not ‘conjectural’ or 
‘hypothetical.’” Jd. at 560 (citations omitted). The burden falls on the 
plaintiff to demonstrate a live case or controversy, and at the very mini- 
mum, general factual allegations of injury resulting from defendant’s 
conduct. Id. at 559-62. 

It is unclear how passage of the Uruguay Round Agreements Act has 
injured the plaintiff, or the unspecified members of The Original Chero- 
kee Nation. Plaintiff's complaint suggests only potential and undeter- 
mined injury. The complaint provides a “Declaratory Judgment is 
sought regarding the Constitutionality of [the Uruguay Round Agree- 
ments] Act and the effects it could possible have on The Original Chero- 
kee Nation and its citizens and inhabitants.” (Pl.’s Compl. for Decl. J. at 
2) (emphasis added). That plaintiff seeks a declaratory judgment does 
not absolve him of his duty to present a justiciable claim, including the 
jurisdictional prerequisite that plaintiff suffer an injury in fact. Public 
Citizen v. Sampson, 379 F. Supp. 662, 664-66 (D.D.C. 1974), aff'd 515 
F.2d 1018 (D.C. Cir. 1975). 

The wording of plaintiffs claims demonstrates plaintiff has not suf- 
fered harm, nor that such harm is imminent, or even possible. Accord- 
ingly, it is difficult to see how the court may categorize plaintiff's injury 
as concrete. As Congress has already enacted the Uruguay Round 
Agreements Act, plaintiff cannot suffer injury from its future passage. 
Plaintiff further cannot contend his injury stems from the Act itself, as 
the pre-existing framework of the GATT Treaty has already substan- 
tially altered Congressional control over international trade relations. 

Similarly, plaintiff's due process claim fails to provide how the actions 
of Congress have affected plaintiff's person or property, or why plaintiff 
would be entitled to such consultation with Congress. Cf Bi-Metallic 
Investment Co. v. State Board of Equalization, 239 U.S. 441, 445 (1915) 
(finding passage of general statutes affecting persons or property does 
not entitle such adversely affected individuals to be heard, as their 
rights are protected through democratic society.) 

Even if the court were to find some unlikely basis on which to find the 
unconstitutionality of the Uruguay Round Agreements Act has nullified 
the Hopewell Treaty and deprived the United States of its sovereignty, 
which the court does not, there is no indication plaintiff also has been 
harmed. Plaintiff must demonstrate as a “litigant before the court(, he] 
was intended to be protected, benefited, or regulated” by the Hopewell 
Treaty. See Autolog Corp. v. Regan, 731 F.2d 25, 29 (D.C. Cir. 1984) (zone 
of interests test). Plaintiff cannot demonstrate how the Act has affected 
him in either of these ways. 

To benefit from Indian treaty rights, a litigant must belong to a tribe 
that has “descended from a treaty signatory and ‘ha[s] maintained an 
organized tribal structure.’” Greene v. United States, 996 F.2d 973, 976 
(9th Cir. 1993). Plaintiff identifies himself as Chief for The Original 
Cherokee Nation, and cites to an exhibit to support his claim. Plaintiff's 
exhibit, however, consists solely of a document attesting to the fact that 
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plaintiff opened a bank account on behalf of The Original Cherokee 
Nation one month preceding the suit. (P1.’s Pet. for Decl. J. Ex. A.) Plain- 
tiff does not indicate the membership of The Original Cherokee Nation, 
nor its relationship to other, federally-recognized Cherokee tribes. 
Part 83, title 25, Code of Federal Regulations charges the Department 
of the Interior through the Bureau of Indian Affairs with the duty to 
acknowledge the certain Native American groups that exist as tribes. 25 
C.ER. Part 83 (1995). The Bureau of Indian Affairs does not recognize 
The Original Cherokee Nation as an Indian Tribe. See Indian Entities 
Recognized and Eligible to Receive Services From the United States 
Bureau of Indian Affairs, 60 Fed. Reg. 9250 (Dep’t Int. 1995) (listing all 
federally-acknowledged Indian tribes in United States). The effect of 
this omission denies plaintiff the privileges and immunities available to 
other federally acknowledged Indian tribes by virtue of their relation- 
ship with the United States as an independent government, and accord- 
ingly, as signatories and/or beneficiaries of Native American treaty 
rights. Moreover, the three federally-recognized tribes using the Chero- 
kee name, the Cherokee Nation of Oklahoma, the Eastern Band of Cher- 
okee Indians of North Carolina, and the United Keetoowah Band of 
Cherokee Indians of Oklahoma, fail to count Chief Dale Cook among 
their members. (Aff. of R. Lee Fleming; Aff. of Mildred Queen; Aff. of 
John Ross.) Accordingly, even if the Hopewell Treaty has been violated, 


plaintiff has failed to demonstrate the applicability of any potential 
injury from that violation to his own interests. 


B. Standing: Uruguay Round Agreements Act: 


Plaintiff further lacks standing, pursuant to the Uruguay Round 
Agreements Act’s own provisions, to challenge the Act’s supposed con- 
flict with the Hopewell Treaty. The terms of the Act unmistakably limit 
private remedies solely to those brought by the United States. Subsec- 
tion 3512(c)(1), title 19, United States Code provides that no person 
other than the United States may have a cause of action pursuant to the 
Uruguay Round Agreements, “or by virtue of congressional approval of 
such an agreement.” 19 U.S.C. § 3512(c)(1) (1994). Accordingly, pur- 
suant to subsection 3512(c)(1), plaintiff would lack standing to chal- 
lenge any non-constitutional claims against the Uruguay Round 
Agreements Act. 

Similarly, the Act also abrogates plaintiffs action against the States. 
Congress intended through subsection 3512(c)(2), to occupy the field 
with respect to any cause of action “under or in connection with any of 
the Uruguay Round Agreements, including by precluding any person 
other than the United States from bringing any action against any 
State.” 19 U.S.C. § 3512(c)(2) (1994) (emphasis added). Accordingly, 
plaintiffs claims against the states as to the conflict between the Hope- 
well Treaty and the Uruguay Round Agreements Act would also fail. 
Although the court does not decide whether these provisions preclude 
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constitutional attack upon the Act, plaintiffs constitutional claims are 
nonetheless deficient for the reasons given in section A. 


CONCLUSION 


Defendants’ Motions to Dismiss granted. Plaintiff's action is dis- 
missed for lack of standing. 





(Slip Op. 96-35) 
BETTER HOME PLASTICS CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 93-01-00065 
{Customs’ classification set aside. Judgment for plaintiff. ] 
(Dated February 9, 1996) 


Fitch, King and Caffentzis (Peter J. Fitch and James Caffentzis) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Saul Davis), Karen P. Binder, Office of Assistant Chief 
Counsel, International Trade Litigation, United States Customs Service, of counsel, for 
defendant. 


OPINION AND JUDGMENT ORDER 


DiCar.o, Chief Judge: Plaintiff, Better Home Plastics Corp., chal- 
lenges the classification of imported shower curtain sets by the United 
States Customs Service. Customs classified the merchandise under the 
provision for the set’s outer textile curtain at a duty of 12.8% ad valo- 
rem. Section XI, Chapter 63, Subheading 6303.92.000 of the Harmo- 
nized Tariff Schedule of the United States (1992) [hereinafter HTSUS]. 
Better Home Plastics asserts classification of the set is properly deter- 
mined by the set’s inner plastic liner, under Section VII, Chapter 39, 
Subheading 3924.90.1010, HTSUS (1992), at a duty of 3.36% ad valo- 
rem. This action was submitted for decision on a stipulation of agreed 
facts, in lieu of trial, and upon the court’s independent examination of 
the exhibits. The court exercises jurisdiction pursuant to 28 U.S.C. 
§ 1581(a) (1988). Section 2639(a)(1), title 28, United States Code, pre- 
sumes Customs’ classification is correct. 


BACKGROUND 


The shower curtain sets in question consist of an outer textile curtain, 
inner plastic magnetic liner, and plastic hooks. (Agreed Stmnt. of Facts 
at 11 2 & 19.) The plastic liner prevents water from escaping the shower 
enclosure while the shower is in use. (Id. at 118, 11.) The liner—which is 
opaque—also protects the textile curtain from mildew, and further 
serves to conceal the shower enclosure, a function the textile curtain 
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cannot perform alone. (Id. at 1113, 14.) The liner is color coordinated to 
match the outer curtain, and adds to the set’s decorative appearance. 
(Id. at 1 10.) 

The textile curtain is intended to be decorative, and does not retain 
water in the shower enclosure. (Jd. at 117, 8, 15.) The curtain is also 
semi-transparent, permitting the color of the plastic liner to show when 
the curtain and the liner are drawn. (Id. at 117, 8, 15.) 

The imported articles are at the “low end” of the shower curtain mar- 
ket. (Id. at 16.) Better Home Plastics sells the sets to budget stores at 
prices ranging from $5.00-$6.00, (id. at {1 5;) retailers resell the mer- 
chandise at prices from $9.00-$12.00. (Id.) 


DISCUSSION 


The General Rules of Interpretation (GRD) govern the classification of 
the imported shower curtain sets under the HTSUS. General Rule of 
Interpretation 1 (GRI 1) establishes the general presumption for classi- 
fication under the rules. GRI 1 provides that the headings and relative 
section or chapter notes determine the classification of the imported 
merchandise, so long as those headings or notes do not require other- 
wise. GRI 1, HTSUS. 

General Rule of Interpretation 3 (GRI 3) governs where the merchan- 
dise at issue consists of more than one material or substance, such as a 
textile curtain and an inner plastic liner, as here. See GRI 2(b). GRI 3 
mandates that, when “goods are, prima facie, classifiable under two or 
more headings,” the court must classify the merchandise in question 
pursuant to the heading providing the most specific description. GRI 
3(a), HTSUS. This is known as the rule of relative specificity. An excep- 
tion to this rule exists. 

When, however, 


two or more headings each refer * * * to part only of the items in a 
set put up for retail sale, those headings are to be regarded as 
equally specific * * * even if one [heading provides] a more complete 
or precise description of the goods. 


GRI 3(a), HTSUS (emphasis added). Accordingly, the rule of relative 
specificity does not apply when two of the headings each refer only to 
part of the items within the set. 

Goods put up in sets for retail sale, which cannot be classified by refer- 
ence to GRI 3(a), are classified by the “component which gives them 
their essential character.” GRI 3(b), HTSUS [hereinafter the “essential 
character test”]. For goods which cannot be classified by reference to 
either GRI 3(a) or the exception pursuant to GRI 3(b), GRI 3(c) directs 
their classification “under the heading which occurs last in numerical 
order among those which equally merit consideration.” GRI 3(c), 
HTSUS. The parties contest how the court should apply these rules to 
the imported shower curtain sets in question. 
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1. The Rule of Relative Specificity: 


Customs classified the shower curtain sets on the basis of the outer 
textile curtain pursuant to subheading 6303.92.0000, HTSUS, which 
provides, 

6303 Curtains (including drapes) and interior blinds; cur- 
tain or bed valances: 
ok * * * * k oe 


Other: 


* * * 


6303.92 Of synthetic fibers. 


Better Home Plastics contends the court must apply the essential 
character test, in classifying the applicable merchandise. Application of 
the test, Better Home Plastics asserts, would mandate classification of 
the set on the basis of its inner plastic liner pursuant to Subheading 
3924.90.1010, HTSUS. This provision provides, in pertinent part, 

3924 Tableware, kitchenware, other household 
articles and toilet articles, of plastics: 
* * * K bo 
3924.90 Other: 
3924.90.10 Curtains and drapes, including panels 
and valances * * * 
3924.90.1010 Curtains and drapes. 


Defendant argues the rule of relative specificity governs the classifi- 
cation of the imported merchandise. According to defendant, as both of 
the named headings fail to “refer” to different named materials con- 
tained in the imported sets, the essential character test would not apply. 

Defendant further contends the court is limited only to comparisons 
among competing headings, and may not refer to the subheadings there- 
under. Defendant therefore argues the rule of relative specificity 
applies. Application of the rule would support Customs’ classification. 

Although the court agrees that subheadings may not be referred to 
when comparing two competing headings, see Customs Co-operation 
Council, Introducing the International Convention on the Harmonized 
Commodity Description and Coding System 31 (1987) (finding that “in 
every case a product must first be classified to its appropriate [heading 
with] no account being taken of the terms of any lower-level subdivi- 
sions”,) the court finds that the rule of relative specificity does not gov- 
ern the classification of the curtain sets. The rule will not apply if (1) the 
headings are equally specific; or (2) two or more competing headings 
refer only to part of the items within the set, not as defendant asserts, a 
named material. This second exception is relevant here, as the imports 
in question are items in a set, put up for retail sale, not a mixture or com- 
posite good. 

The applicable portions of the two competing headings refer to 
“[cjurtains,” Heading 6303, HTSUS, and to “toilet articles, of plastics,” 
Heading 3924, HTSUS. Heading 6303 covers the set’s outer textile cur- 
tain. Heading 3924 contains the inner plastic liner. 


* 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 10/11, MARCH 13, 1996 


Neither heading, however, encompasses all the items in the set. As 
Chapter 63 requires articles classified pursuant to its provisions to be 
made of textile fabric, “[clurtains” would not encompass the plastic 
liner, nor the supporting plastic rings. See Note 1, Chapter 63, HTSUS. 
Similarly, Note 1 to Chapter 39, HTSUS, which encompasses the inner 
plastic liner, specifically precludes classification of imports regarded as 
textiles under its provisions, and thus would exclude the textile cur- 
tains. Accordingly, as the two competing headings each refer only to part 
of the items in the set, the rule of relative specificity does not apply, and 
the court looks to the rule’s exception in the essential character test. 


2. The Essential Character Test: 


Defendant contends the essential character of the curtains are embo- 
died in the textile curtain. Defendant raises numerous arguments to 
support its position, particularly that (1) the plastic liner is replaceable 
at % to % the price of the set; (2) the consumer purchases the set because 
of the decorative function of the outer curtain, and not for the protection 
afforded by the liner; and (3) the liner is only employed for the limited 
period that someone is utilizing the shower, whereas the decorative 
outer curtain is employed, at a minimum, when the bathroom is in use, 
and as much as 24 hours a day. Defendant also contends Better Home 
Plastics’ invoice description supports Customs’ classification. Pursuant 
to the invoice description, the set is sold as “Fabric Shower Curtain and 
Liner.” (See Def.’s Br. at 18 & Ex. 6.) Therefore, defendant argues, this 
description serves as an admission that the curtain provides the essen- 
tial character of the set. 

The Explanatory Notes to the General Rules of Interpretation inter- 
pret essential character vaguely. See 1 Harmonized Commodity Descrip- 
tion and Encoding System, Explanatory Notes, at GR3, VIII (providing 
“{t]he factor which determines essential character will vary as between 
different kinds of goods”) [hereinafter Explanatory Notes]. Further, 
there are no reported cases defining essential character under the 
HTSUS. The predecessor to the HTSUS, the Tariff Schedule of the 
United States (TSUS), however, did utilize this concept. See General 
Headnote 9(f)(iii), TSUS (defining phrase “almost wholly of,” as when 
“the essential character of the article is imparted by the named mate- 
rial.”) Accordingly, the court looks to case law under the TSUS for 
guidance. 

In United States v. Canadian Vinyl Industries, Inc., 64 CCPA 97, 
C.A.D. 1189, 555 F2d 806 (1977), the Court of Customs and Patent 
Appeals reviewed the classification of flexible sheets with a polyure- 
thane skin on one side and nylon fabric on the other, used as imitation 
patent leather in the manufacture of shoes. The Court of International 
Trade’s predecessor, the Customs Court, had upheld the importer’s 
claim that the merchandise was properly classified according to the 
polyurethane skin, which imparted the imitation patent leather upon 
the sheets. In affirming the Customs Court, the Court of Customs and 
Patent Appeals found that the qualities imparted by the polyurethane 
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skin were “indispensable,” and therefore imparted the essential charac- 
ter of the merchandise. Canadian Vinyl, 64 CCPA at 103, C.A.D. 1189, 
555 F.2d at 809-810. See also United China & Glass, 61 Cust. Ct. 386, 
389, C.D. 3637, 293 F. Supp. 734, 737 (1968) (noting essential character 
is that attribute “which is indispensable to the structure, core or condi- 
tion of the article, i.e., what it is.”) 

Although the court agrees that the curtain in the imported set 
imparts a desirable decorative characteristic, nonetheless, like the poly- 
urethane skin in Canadian Vinyl, it is the plastic liner that provides the 
indispensable property of preventing water from escaping the shower 
enclosure. The liner (1) prevents water from escaping when the shower 
is in use; (2) protects the fabric curtain from mildew and soap scum; and 
(3) conceals the shower and provides privacy when the shower is in use. 
(See Agreed Stmnt. of Facts at 11 11-14.) Further, the plastic liner can 
serve its intended function without the outer curtain and contributes to 
the overall appearance of the set. The outer curtain, in contrast, merely 
furthers the sets decorative aspect. The court therefore concludes the 
essential character of the set is derived from the plastic liner. 

Defendant’s other contentions are also unpersuasive. The manner in 
which the set is invoiced does not definitively determine which compo- 
nent provides the essential character of the set. See 2 Sturm, Customs 
Law and Administration § 57.6 (1993). The invoice description is 
intended to characterize the shipped item; it is not a declaration of the 
relative importance of its component parts. Further, while the decora- 
tive aspect of the curtain may be employed whenever the bathroom is in 
use, the function of the plastic liner while the shower is in use is not, as 
defendant contends, “limited,” but rather is integral to the curtain’s 
purpose in preventing water from escaping the shower enclosure. 
Finally, while the court takes into consideration the relative cost of the 
component parts, this point alone is not dispositive, nor very persuasive 
against the competing arguments. 


3. Conflict with the Chapter Notes: 


Defendant also argues the chapter notes to Chapter 39 prohibit the 
proposed classification. As GRI 1 indicates, Customs may apply the Gen- 
eral Rules of Interpretation only to the extent that the relevant section 
and chapter notes do not otherwise require. Note 1 to Chapter 39 pro- 
vides “any reference to ‘plastics’ * * * does not apply to materials 
regarded as textile materials of section XI.” Section VII, Chapter 39, 
Note 1, HTSUS. In addition, Note 2(1) of the same chapter provides that 
Chapter 39 does not cover “[gloods of section XI (textiles and textile 
articles)[.]” Id. at Note 2(1). Accordingly, under GRI 1, defendant argues, 
the prohibition contained in the chapter notes to Chapter 39 would take 
precedence over an application of GRI 3(b). Thus, classification on the 
basis of the plastic liner would be improper. 

Defendant further argues that, because the exclusion of textile mate- 
rials made of plastic is already accomplished by Note 1, Note 2(1) must 
refer to sets made up in part of textile materials, ifit is to have any affect. 
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According to defendant, basic principles of statutory construction man- 
date that the court must interpret each provision of a statute in such a 
manner so as not to render any provision superfluous. 

The court is unpersuaded. Although the Explanatory Notes recognize 
that “headings cannot be extended to include goods which otherwise 
might fall there by reason of” the application of the General Rules of 
Interpretation, Explanatory Notes, at GR1(V), this limitation on the 
General Rules of Interpretation only applies “where the addition of 
another material or substance [would deprive] goods of the character of 
goods of the kind mentioned in the heading,” id. at GR2(XII) (emphasis 
added). 

This is not the case here. The application of GRI 3(b) results in the 
classification of a set pursuant to the component that imparts the set’s 
essential character, here the plastic liner. Under this fiction, the set is to 
be treated as if it consists wholly of the plastic curtain. Explanatory 
Note GR1(V) envisioned, and sought to prohibit, a different situation. 

Explanatory Note GR1(V), as demonstrated by its example and refer- 
ence of Chapter 31, was primarily concerned with certain materials or 
substances, such as the chemical compounds in Chapter 31, whose basic 
nature and qualities would be fundamentally altered by the addition of 
another substance. See Explanatory Notes, at GR2(XII). For instance, 
adding sodium (Na+) to chloride (Cl-) would create a salt, a substance 
with entirely different chemical and physical properties than the indi- 
vidual ions unmixed. 

Classification of the textile curtain under the provision for plastic 
goods would not deprive the set of its “plastic” qualities. It is the essen- 
tial character of the set—derived in part from the plastic’s ability to 
repel water—that denotes the set’s utility, purpose, and accordingly, 
character. Inclusion of the textile curtain within the classification for 
the plastic liner does little to change the qualities or the basic nature of 
the set in meeting this purpose. 

Finally, the two chapter notes in Chapter 39 do not preclude classifica- 
tion of the set pursuant to the plastic liner. Classification of the set 
within Chapter 39 would not render either chapter note superfluous, 
which defendant argues would have mandated an alternative classifica- 
tion. Note 1 provides that the term “plastics” encompasses vulcanized 
fiber, but not materials regarded as textile materials of Section XI. Note 
2(1) prevents classification of goods which properly belong within Sec- 
tion XI, such as articles made of plastic textile materials. Accordingly, as 
Note 1 regulates materials, while Note 2 regulates goods and articles, 
the two notes do not overlap and would not be rendered superfluous by a 
classification pursuant to the plastic liner. 

The court finds that, when the indispensable function of keeping 
water inside the shower enclosure, along with the protective, privacy 
and decorative functions of the plastic liner are weighed against the dec- 
orative function and the relative cost of the outer curtain, it is the plastic 
liner that imparts the essential character upon the set. The court there- 
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fore does not reach defendant’s argument that, in accordance with GRI 
3(c), the set is classified under the subheading which appears last in 
numerical order. 


CONCLUSION 

The court finds Better Home Plastics has overcome the presumption 
of correctness accorded to Customs, and the shower curtain sets were 
improperly classified under subheading 6303.92.0000, HTSUS. In addi- 
tion, the court agrees with Better Home Plastics’ proposed classification 
of the sets under subheading 3924.90.1010, HTSUS. 

This decision is limited to its facts, i.e., that the set at issue is at the low 
end of the shower curtain market. The court does not offer an opinion on 
the proper classification of sets targeted to a different market segment. 
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OPINION 
RESTANI, Judge: This matter is before the court on a motion for judg- 
ment upon the agency record by plaintiff John A. Carrier (“Carrier”). 
Carrier challenges a decision of the Deputy Assistant Secretary (Regula- 
tory, Tariff and Trade Enforcement) of the Department of the Treasury 
(or “Treasury”) affirming Customs’ denial of credit for his responses to 
three questions on the October 1994 Customs broker examination. 


BACKGROUND 

On October 3, 1994, Carrier sat for the Customs broker examination 
for the purpose of obtaining a Customs broker license. Carrier received a 
score of 73, two points below the passing score.! He appealed his grade 
on December 12, 1994, by petition to Customs, challenging Customs’ 
grading of questions 47, 77, 96, and 98. Customs notified Carrier on 
March 1, 1995, that his appeal as to question 77? only had been granted 
and his grade had been raised to 74. 


1A passing score on the October 3, 1994 Customs broker examination was 75. See 19 C.FR. § 111.13(e) (1994). 


2 Customs’ letter erroneously granted credit for question 73, rather than 77, a matter which Carrier corrected by 
telephone and by his own handwritten correction to the letter. The letter, as corrected, was accepted by the Secretary of 
the Treasury as correct, upon appeal of the matter to Treasury. 
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By letter of March 8, 1995 and supplementary letter of April 20, 1995, 
Carrier petitioned Treasury for review of questions 47, 96, and 98. In 
response, Treasury determined that Carrier’s answers to questions 47, 
96, and 98 were incorrect and denied Carrier’s petition by letter on May 
5, 1995. Suit in this court subsequently followed. 


STANDARD OF REVIEW 
In accordance with the standard of review set forth in 19 U.S.C. 
§ 1641(e)(3) (1994), a final administrative decision by the Secretary of 
the Treasury denying a Customs broker’s license will be set aside if it is 
not supported by substantial evidence. Rudloffv. United States, Slip Op. 
95-167, at 3, (Oct. 3, 1995); see also Bell v. United States, 17 CIT 1220, 
1223, 839 F Supp. 874, 877 (1993). 


DISCUSSION 


Pursuant to 19 U.S.C. § 1641(b)(2) (1994), Treasury may require that 
a customs broker’s license applicant 


show any facts deemed necessary to establish that the applicant is 
* * * qualified to render valuable service to others in the conduct of 
customs business. In assessing the qualifications of an applicant, 
the Secretary may conduct an examination to determine the 
applicant’s knowledge of customs and related laws, regulations and 
procedures, bookkeeping, accounting, and all other appropriate 
matters. 


Asa general matter, an administrative determination as to the appropri- 
ateness of various questions and answers on the Customs broker 
examination, will be accorded some deference by the court. Dilorio v. 
United States, 14 CIT 746, 747 (1990) (noting that judicial intrusion into 
agency’s “formulation and grading of standardized examination ques- 
tions should be limited in scope”). With this in mind, the court turns to 
plaintiff's challenge of questions 47, 96, and 98. 

Question 47 requires the examinee to assess the correctness of a claim 


for liquidated damages in a specific factual situation. The question reads 
as follows: 


On April 20, 1994, XYZ Corporation obtains release of ashipment of 
widgets valued at $25,000. Duties, fees and taxes of $2,500 are due 
on the shipment. The import specialist views a sample of the wid- 
gets and decides that they are not properly marked with the country 
of origin. On April 30, 1994, he issues a Notice of Marking to the 
XYZ Corporation, informing them that the merchandise must be 
marked and certified within 30 days. XYZ Corporation never 
responds. The import specialist issues a claim for liquidated dam- 
ages in the amount of $27,500. His action is: 
A. Correct. 
B. Incorrect. The claim should be issued for $25,000, an 
[amount] equal to the value of the merchandise. 
C. Incorrect. The claim should be issued for $5,000, an 
amount equal to double the duties. 
D. Incorrect. No liquidated damages should be assessed, but 
the entry should be liquidated with marking duties. 
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E. Incorrect. The claim should be issued for $2500 to account 
for the 10% duty for failure to mark. 

Admin. R. at 43. Customs accepted either A or B as the correct answer. 
According to defendant, after drafting question 47 and its answers and 
including it on the examination, “Customs recognized an ambiguity 
which could not be resolved in the context of a multiple choice examina- 
tion.” Def.’s Opp’n Pl.’s Mot. J. Upon Agency R. at 3. Defendant states 
that two Customs regulations address the factual scenario presented in 
question 47, namely, 19 C.ER. § 134.54(a),? which supports answer A, 
and 19 C.FR. § 141.113(g),4 which supports answer B.° Given the time 
constraints of the examination, defendant reasons that an examinee 
would most likely choose the answer which arguably matched the appli- 
cable regulation first located and not search further. In an effort to 
resolve this possible problem, defendant contends Customs granted 
credit for both answers A and B. 

Plaintiff, however, chose answer C as his response for question 47. 
Plaintiff contends that given the instructions on the examination, 
which state that “[flor each question, select the BEST answer from the5 
answers provided,” a question with more than one “best” answer is 
unreasonable and should be voided. Pl.’s Resp. Def.’s Opp’n at 6-7. 
After having researched both 19 C.FR. §§ 141.113(g) and 134.54(a), 
plaintiff claims he chose answer C believing some explanation existed 
for the two contradictory, but seemingly correct, answers that was not 
readily apparent to him. As support could be found for both A and B in 
Customs’ regulations, plaintiff argues neither answer could be correct. 

Plaintiff indicates that Customs has frequently either voided a ques- 
tion or granted credit for two answers to a single question on past 
exams.® Given the underlying instruction that only one answer is “best” 
and considering the record asa whole, the court finds that Customs’ pro- 
cedures for remedying this type of faulty question, and faulty questions 
in general, are unclear from the record. Customs’ procedures for dis- 
position of defective questions, e.g. when Customs will void a question, 


3 That section provides in relevant part: 
Demand for liquidated damages. If within 30 days from the date of the notice of redelivery * * * the importer does 
not properly mark or redeliver all merchandise previously released to him, the district director shall demand pay- 
ment of liquidated damages incurred under the bond in an amount equal to the entered value of the articles not 
properly marked or redelivered, plus any estimated duty thereon as determined at the time of entry. 
19 C.ER. § 134.54(a) (1994) (emphasis added) 
4 That section provides in relevant part: 
Demand not complied with. When the demand of the district director for return of merchandise to Customs cus- 
tody is not complied with, liquidated d shall be assessed, * * * in an amount equal to the value of the mer- 
chandise not returned * * * as determined at the time of entry * * *. 
19 C.FR. § 141.113(g) (1994) (emphasis added). 


° Defendant also points out that 19 C.FR. § 113.62(k) (1994) relates to the factual situation posed in question 47. 
That section provides in relevant part: 
Consequence of default. (1) If the principal defaults on agreements in this condition * * * the obligors agree to pay 
liquidated damages equal to the value of the merchandise involved in the default * * * or such other amount as may 
be authorized by law or regulation * * *. 

Id. (emphasis added). 

6 On the April 5, 1993 exam, Customs voided questions 83, 90, and 96, and granted credit for two answers to question 
37. Pl.’s Resp. Def.’s Opp’n, Attach., at 1-2. On the October 4, 1993 exam, Customs granted credit for two answers to 
questions 24 and 87. Id. at 3-4. On the April 4, 1994 exam, Customs voided questions 35, 80, and 81, and granted credit 
for two answers to question 99. Id. at 5-6. On the October 3, 1994 exam, Customs voided question 61 and granted credit 
for two answers to questions 47, 53, and 77. Id. at 7-8. On the April 3, 1995 exam, Customs did not void any question or 
grant credit for two answers to any question. Id. at 9-10. 
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what the result will be if a question is voided, and when Customs will 
grant credit for two answers to a question, are unknown to the court.’ 
Accordingly, the court finds Customs’ denial of credit for plaintiff's 
answer to question 47 is not adequately explained. 

Question 96 requires an examinee to choose the permissible manner 
of marking firewood from Brazil packaged in polyethylene bags from 
Taiwan. The question reads as follows: 


ABC Ince. imports firewood from Brazil in polyethylene bags. The 
origin of the firewood is Brazilian but the bags (in which the fire- 
wood is contained at the time of importation) are products of Tai- 
wan. The firewood is to be sold at retail in the polyethylene bags. 
Which is true? 


A. Neither the firewood nor the polyethylene bags are 
required to be marked with their country of origin. 

B. The polyethylene bags are excepted from country of origin 
—— The bags should be marked “Firewood, Product of 
Brazil”. 

C. The firewood is excepted from marking. The bags should 
be marked “Taiwan”. 

D. Neither the firewood nor the bags are excepted from 
marking. The bags must be marked “Firewood Product of Bra- 
zil; Bag Made in Taiwan”. 

E. None of the above. 


Admin. R. at 44. Customs selected B as the correct answer and cites 19 
C.ER. §§ 134.248 and 134.33 (1994)? as support for that answer. At first 
glance, answer B would appear to provide the “best” answer, but pre- 
vious exams have created a context which muddies the water. 
Plaintiff argues that answer B imposes additional requirements 
beyond those dictated by either 19 C.F R. §§ 134.24 or 134.33. Plaintiff 
argues that answer B requires that the bags be marked with 1) the con- 
tents of the container, 2) words indicating manufacture such as “Prod- 
uct of,” and 3) country of origin. Plaintiff contrasts answer B with the 


7 The court notes that the selected exams plaintiff presented contain what appear to be a relatively large percentage 
of faulty questions. If these exams are representative, it would suggest that more exam proofing may be needed. In any 
case, clear procedures for disposition of faulty questions should be established, if they do not exist. 

8 That section provides in relevant part: 

(a) Containers ordinarily discarded after use. ee osable containers or holders subject to the provisions of this 
section are the usual ordinary types of containers or holders, including * * * polyethylene bags * * * which are ordi- 
—e discarded after the contents have been consumed. 


* * * 


(d) Imported full —( 1) When contents are excepted from marking. Usual disposable containers in use as such at 
the time of importation shall not be required to be marked to show the country of their own origin, but shall be 
marked to indicate the origin of their contents regardless of the fact that the contents are excepted from marking 
requirements; * * * 

19 C.ER. § 134.24 (emphasis added). 
9 That section provides in relevant part: 


Articles of a class or kind listed below are excepted from the requirements of country of origin marking * * *. 
However, in the case of any article described in this list which is imported in a container, the outermost container in 
which the article ordinarily reaches the ultimate purchaser is required to be marked to indicate the origin of its 
contents * 


19 C.ER. § 134. 33 (emphasis added). Firewood is one of the products listed in section 134.33. Id. 
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correct answer to a similar question given on the April 1994 test. Ques- 
tion 91 of that test reads as follows: 


Jones, Inc. imports sewing needles that are made in Taiwan. Due to 
their size, the needles cannot be indelibly marked. Attaching a tag 
to each needle is possible but economically prohibitive. The sewing 
needles are imported in disposable plastic boxes, made in Japan, for 
retail sale. Which is true? 
A. Neither the needles nor the boxes are required to be 
marked with their country of origin. 
B. The needles are excepted from marking. The box should 
be marked “TATWAN.” 
C. The needles are excepted from marking. The box should 
be marked “JAPAN.” 
D. The box must be marked “Needles Made in Taiwan; Box 
Made in Japan.” 
E. None of the above. 


Pl.’s Resp. Def.’s Opp’n at 10. The correct answer was B and Customs 
cited 19 C.ER. §§ 134.22(a)!° and 134.32(a) (1994)"! as its support. Id. 
Carrier contends that answer B complies with the above cited regula- 
tions and with the regulations cited for question 96 on the October 1994 
exam. Plaintiff further claims that he sat for the April 1994 exam and 
answered question 91 correctly. Carrier argues that he chose answer E 
for question 96 on the October exam because answer B to that question 
included the contents of the container and the phrase “Product of,” 
which are not required by regulation. 

The court notes that the regulations cited by Customs for both ques- 
tion 91 of the April 1994 exam and question 96 of the October 1994 exam 
require only that the outside container be marked with the country of 
origin of its contents. The contents within the containers need not be 
marked and words such as “Made in” or “Product of” are not required 
by 19 C.ER. §§ 134.24 or 134.33. While it is not error to so mark them, 
the answer suggests compulsion. Accordingly, the court holds that given 
the totality of the circumstances, including prior exam history, answer B 
to question 96 cannot be considered more correct than answer A, which 
states that “[nleither the firewood nor the polyethylene bags are 
required to be marked with their [sic] country of origin,” (emphasis 
added) or answer E, “None of the above.” Because of faulty drafting, 
plaintiff's answer must be considered correct or the question must be 
voided. 


10 That section provides: 
Contents excepted from marking. When an article is excepted from the marking requirements by subpart D of this 
part, the outermost container or holder in which the article ordinarily reaches the ultimate purchaser shall be 
marked to indicate the country of origin of the article whether or not the article is marked to indicate its country of 
origin. 
19 C.FR. § 134.22(a) (emphasis added). Section 134.32 of subpart D lists the general exceptions to marking 
requirements. 


11 That section provides in relevant part: “The articles described or meeting the specified conditions set forth below 


are excepted from marking requirements * * * : (a) Articles that are incapable of being marked; * * *.” 19C.F.R. § 134.32 
(emphasis added). 
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Lastly, plaintiff challenges the correct answer to question 98 which 
requires an examinee to evaluate a particular country of origin mark- 
ing. The question reads as follows: 


Jones Company imports calendars manufactured in Great Britain. 
The cover of the calendars are conspicuously marked “Gt. Britain” 
in % inch lettering. The words “U.S.A. edition” appear directly 
below the words “Gt. Britain” in 2 inch lettering. Which statement 
is correct? 


A. The calendars are not legally marked because the country 
of origin marking “Gt[.] Britain” is not preceded by the words 
“Made in” or similar words and is not in comparable size letter- 
ing to “U.S.A. edition.” 

B. The calendars are legally marked. 

C. The calendars are not legally marked because the country 
of origin marking “Gt[.] Britain” is not preceded by the words 
“Made in” or similar words. 

D. The calendars are not legally marked because the origin 
marking “Gt. Britain” is not an acceptable country of origin 
marking. 

E. The calendars are not legally marked because the origin 
marking “Gt. Britain” is not an acceptable country of origin 
marking and is not preceded by the words “Made in” or similar 


words and is not in a comparable size lettering to “U.S.A. edi- 
tion.” 


Admin. R. at 45. Customs selected A as the correct answer and cited 19 
C.ER. §§ 134.45(b)!? and 134.46! as authority for that answer. Defen- 
dant asserts that the calendars in question 98 were not legally marked 
because 1) the calendars lacked the words “Made in,” “Product of,” or 
similar words in close proximity to the country of origin and 2) the type 
size of “U.S.A. edition” is larger than that of “Gt. Britain,” thereby fail- 
ing to meet the requirement that the words be “of at least comparable 
size.” 

Carrier, however, chose answer C, and argues that the determination 
of whether certain words are of comparable size is subjective and not 
suitable matter for a Customs broker examination question. Plaintiff 
cites question 60 from the April 3, 1995 examination which involved a 
country of origin marking in “4 inch lettering and a trademark in 2 inch 
lettering. Although Carrier concedes that the question involved a trade- 
mark (which was not at issue in question 98), he contends that 19 C.FR. 
§ 134.46 also applies to question 60 of the April 1994 exam and yet, the 
correct answer for question 60 did not mention a disparity between the 
lettering sizes of the trademark and the country of origin marking. 


12 That section provides in relevant part: “Abbreviations and variant spellings. Abbreviations which unmistakably 
indicate the name of a country, such as ‘Gt. Britain’ for ‘Great Britain’ * * * are acceptable * * *.” 19 C.FR. § 134.45(b). 
13 That section provides in relevant part: 


In any case in which * * * the letters ‘U.S.A.’ * * * appear on an imported article or its container, there shall 
appear, legibly and permanently, in close proximity to such words, letters or name, and in at least a comparable size, 
the name of the country of origin preceded by ‘Made in,’ ‘Product of,’ or other words of similar meaning. 

19 C.ER. § 134.46 (emphasis added). 








U.S. COURT OF INTERNATIONAL TRADE 63 


The court finds that the correct answer selected by defendant is sup- 
ported by substantial evidence. The court rejects plaintiff's arguments 
that the visual impact of the lettering of the words in the question must 
be considered on a subjective basis. Question 98 clearly stated that the 
lettering of “U.S.A. edition” and “Gt. Britain” were of markedly differ- 
ent sizes. This is ample clarification. Furthermore, the court finds that a 
question from a later examination dealing with trademarks and a 
smaller lettering size difference does not have any bearing on the proper 
answer to question 98. Accordingly, the court upholds Treasury’s deci- 
sion as to question 98. 

This matter is remanded to address question 47 and to give appropri- 
ate treatment to question 96. If adjustment to question 96 results in a 
passing grade, question 47 need not be addressed. 
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FEDERAL-MOGUL CORP, PLAINTIFF AND PLAINTIFF-INTERVENOR, AND 
TORRINGTON CO., PLAINTIFF AND PLAINTIFF-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND SKF USA INc., SKF FRANCE S.A., SKF GBH, 
SKF INDUSTRIE, S.PA., SKF SVERIGE AB, SNR ROULEMENTS, METER 


S.PA., NTN BEARING CorRP OF AMERICA, AMERICAN NTN BEARING 
MANUFACTURING CorP, NTN Corp, NTN KUGELLAGERFABRIK 
(DEUTSCHLAND) GMBH, NSK Ltp., NSK Corp, EMERSON POWER 
TRANSMISSION CorP, INA WALZLAGER SCHAEFFLER KG, INA BEARING 
Co., INc., Koyo SEIKO Co., Lrp., Koyo Corp oF U.S.A., RHP BEARINGS, 
RHP BeEarincs INc., NMB SINGAPORE LTD., PELMEC INDUSTRIES (PTE. ) 
Lrp., NMB THAI Lrp., PELMEC THAI LTp., FAG KUGELFISCHER GEORG 
SCHAFER KGAA, FAG ITALIA, S.PA., FAG (U.K.) LTp., BARDEN Corp, 
(U.K.) Ltp., FAG BEARINGS CORP., AND BARDEN CORP, DEFENDANT- 
INTERVENORS 


Consolidated Court No. 93-08-00461 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment upon the 
agency record. Plaintiffs allege that the Department of Commerce, International Trade 
Administration (“Commerce”) erred in (1) adjusting United States price (“USP”) by 
adding an amount for taxes incurred on sales in the home market; (2) refusing to find that 
below-cost transfer pricing constituted reimbursement of antidumping duties to be sub- 
tracted from exporter’s sales price (“ESP”); (3) using constructed value to calculate for- 
eign market value (“FMV”) for certain bearings; (4) calculating inventory carrying costs 
for ESP sales based upon transfer prices; (5) refusing to recognize certain home market 
sales as being “similar” to U.S. models; (6) failing to reallocate Meter S.p.A.’s (“Meter”) 
claimed U.S. warranty expenses which were not tied to specific sales; (7) allocating NSK 
Ltd. and NSK Corporation’s (collectively “NSK”) indirect expenses over sales to all U.S. 
customers; (8) including below-cost sales in calculating profit for purposes of determining 
constructed value; (9) using two different methodologies for the assessment of antidump- 
ing duties and for the establishment of future cash deposit rates; (10) adjusting FMV for 
pre-sale inland freight expenses; (11) refusing to deduct resale profit from ESP; (12) treat- 
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ing home market rebates, discounts and billing adjustments as indirect selling expenses; 
(13) including certain below-cost sales in its calculation of FMV; (14) using weighted-aver- 
age entered value data to determine whether to exclude the sales of Koyo Seiko Co., Ltd. 
and Koyo Corporation of U.S.A. (collectively “Koyo”) pursuant to the “Roller Chain” rule; 
(15) accepting selling expenses reported on the basis of transfer prices by NTN Bearing 
Corporation of America, American NTN Bearing Manufacturing Corp., NTN Corporation 
and NTN Kugellagerfabrik (Deutschland) GmbH (collectively “NTN”); (16) adjusting 
NTN’s USP for interest paid on cash deposits of antidumping duties; (17) refusing to 
deduct liaison expenses from ESP; (18) treating NTN’s aftermarket sales as a separate 
level of trade; (19) using quantity rather than weight as a measure of home market viabil- 
ity; (20) treating “Route B,” bonded warehouse, and dollar-denominated sales of NMB 
Singapore Ltd., Pelmec Industries (Pte.) Ltd., NMB Thai Ltd. and Pelmec Thai Ltd. (col- 
lectively “NMB/Pelmec”) as home market sales; (21) including NMB/Pelmec’s Thailand 
sales to related parties in the calculation of profit for constructed value; and (22) commit- 
ting various clerical errors. 

Held: Plaintiffs’ motion for judgment upon the agency record is granted in part and this 
case is remanded to Commerce to: (1) reconsider its methodology for computing inventory 
carrying costs; (2) reallocate NSK’s advertising expenses; (3) deny adjustment to FMV for 
home market pre-sale freight expenses where FMV was calculated using purchase price; 
(4) develop a methodology which removes post-sale price adjustments and rebates paid on 
sales of out-of-scope merchandise from its calculations of FMV or, if no viable method can 
be developed, deny such an adjustment in its calculation of FMV; (5) reconsider its decision 
to accept NTN’s downward adjustments to United States indirect selling expenses for 
interest paid on cash deposits; (6) determine whether NTN demonstrated that selling 
expenses for aftermarket customers were different than for distributors and original 
equipment manufacturers and, if not, collapse sales to aftermarket customers and distrib- 
utors to form a single level of trade; (7) provide a reasonable explanation as to why Com- 
merce changed its finding in the original investigation that “Route B” sales are third 
country sales or, if none can be given, exclude these sales from the home market database; 


(8) determine whether NMB/Pelmec’s related party sales were made at market prices and, 
if not, exclude such sales from its calculation of profit; and (9) correct various clerical 
errors. Commerce’s final determination, to the extent challenged herein, is sustained in 
all other respects. 

{[Plaintiffs’ motion is granted in part and denied in part; this case is remanded to 
Commerce. ] 


(Dated February 13, 1996) 
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OPINION 


TSOUCALAS, Judge: Plaintiffs, Federal-Mogul Corporation (“Federal- 
Mogul”) and The Torrington Company (“Torrington”), commenced this 
action challenging certain aspects of the Department of Commerce, 
International Trade Administration’s (“Commerce” or “ITA”) final 
results of administrative review entitled Final Results of Antidumping 
Duty Administrative Reviews and Revocation in Part of an Antidump- 
ing Duty Order (“Final Results”), 58 Fed. Reg. 39,729 (1993), as 
amended, Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Romania, Sin- 
gapore, Sweden, Thailand, and the United Kingdom; Amendment to 
Final Results of Antidumping Duty Administrative Reviews, 58 Fed. 
Reg. 42,288 (1993), Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France and the United Kingdom; 
Amendment to Final Results of Antidumping Duty Administrative 
Reviews, 58 Fed. Reg. 51,055 (1993), and Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From Japan; Amend- 
ment to Final Results of Antidumping Duty Administrative Reviews, 59 
Fed. Reg. 9,469 (1994). 


BACKGROUND 


On April 27, 1993, Commerce published the preliminary results of its 
administrative review of antidumping duty orders on antifriction bear- 
ings (“AFBs”) (other than tapered roller bearings) and parts thereof 
from Japan, France, Germany, Italy, Romania, Singapore, Sweden, 
Thailand and the United Kingdom. See Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From Japan; Prelim- 
inary Results of Antidumping Duty, Administrative Reviews and Par- 
tial Termination of Administrative Reviews, 58 Fed. Reg. 25,616 (1993). 

On July 26, 1993, Commerce published the Final Results at issue. See 
Final Results, 58 Fed. Reg. at 39,729. Federal-Mogul and Torrington 
now move pursuant to Rule 56.2 of the Rules of this Court for judgment 
on the agency record alleging the following actions by Commerce were 
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unsupported by substantial evidence on the agency record and not in 
accordance with law: (1) adjusting United States price (“USP”) by 
adding an amount for taxes incurred on sales in the home market; 
(2) refusing to find that below-cost transfer pricing constituted reim- 
bursement of antidumping duties to be subtracted from exporter’s sales 
price (“ESP”); (3) using constructed value to calculate foreign market 
value (“FMV”) for certain bearings; (4) calculating inventory carrying 
costs for ESP sales based upon transfer prices; (5) refusing to recognize 
certain home market sales as being “similar” to U.S. models; (6) failing 
to reallocate Meter S.p.A.’s (“Meter”) claimed U.S. warranty expenses 
which were not tied to specific sales; (7) allocating NSK Ltd. and NSK 
Corporation’s (collectively “NSK”) indirect expenses over sales to all 
U.S. customers; (8) including below-cost sales in calculating profit for 
purposes of determining constructed value; (9) using two different 
methodologies for the assessment of antidumping duties and for the 
establishment of future cash deposit rates; (10) adjusting FMV for pre- 
sale inland freight expenses; (11) refusing to deduct resale profit from 
ESP; (12) treating home market rebates, discounts and billing adjust- 
ments as indirect selling expenses; (13) including certain below-cost 
sales in its calculation of FMV; (14) using weighted-average entered 
value data to determine whether to exclude the sales of Koyo Seiko Co., 
Ltd. and Koyo Corporation of U.S.A. (collectively “Koyo”) pursuant to 
the “Roller Chain” rule; (15) accepting selling expenses reported on the 
basis of transfer prices by NTN Bearing Corporation of America, 
American NTN Bearing Manufacturing Corp., NTN Corporation and 
NTN Kugellagerfabrik (Deutschland) GmbH (collectively “NTN”); 
(16) adjusting NTN’s USP for interest paid on cash deposits of anti- 
dumping duties; (17) refusing to deduct liaison expenses from ESP; 
(18) treating NTN’s aftermarket sales as a separate level of trade; 
(19) using quantity rather than weight as a measure of home market 
viability; (20) treating “Route B,” bonded warehouse, and dollar-de- 
nominated sales of NMB Singapore Ltd., Pelmec Industries (Pte.) Ltd., 
NMB Thai Ltd. and Pelmec Thai Ltd. (collectively “NMB/Pelmec”) as 
home market sales; (21) including NMB/Pelmec’s Thailand sales to 
related parties in the calculation of profit for constructed value; and 
(22) committing various clerical errors. 


DISCUSSION 

The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
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tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Tax Adjustments: 


Federal-Mogul and Torrington object to Commerce’s attempt to 
achieve tax neutrality by adding to USP the amount of tax paid on home 
market sales rather than the actual tax forgiven on export sales. Brief of 
Federal-Mogul Corporation in Support of its Motion for Judgment Upon 
the Agency Record (“Federal-Mogul’s Brief”) at 5-7; Memorandum in 
Support of The Torrington Company’s Motion for Judgment Upon the 
Administrative Record (“Torrington’s Brief”) at 102-05. Federal-Mogul 
and Torrington contend that Commerce’s approach is inconsistent with 
19 U.S.C. § 1677a(d)(1)(C) (1988). Commerce agrees that a remand is 
necessary to apply a new tax methodology. Defendant’s Memorandum in 
Opposition to the Motion of Federal-Mogul Corporation for Judgment 
Upon the Agency Record (“Commerce’s Brief I”) at 5-8; Defendant’s 
Memorandum in Opposition to the Motions of The Torrington Company 
and Federal-Mogul Corporation for Judgment Upon the Agency Record 
(“Commerce’s Brief IIT”) at 56-58. 

In Federal-Mogul Corp. v. United States, 63 F.3d 1572 (Fed. Cir. 1995), 
the Court of Appeals for the Federal Circuit (“CAFC”) upheld Com- 
merce’s tax-neutral methodology. Specifically, the CAFC stated the fol- 
lowing: 

[I]n administering the Act, the Agency over the years has pursued a 
policy of attempting to make the tax adjustment called for by the 
Act tax-neutral. We conclude that Commerce’s long-standing policy 
of attempting tax-neutrality in its administration of this provision 
is not precluded by the language of § 1677a, nor do we find the par- 
ticular proposed methodology to be an unreasonable way to pursue 
that policy in light of the statutory language. 
Federal-Mogul, 63 F.3d at 1580. In light of the decision of the CAFC in 
Federal-Mogul, the Court finds that a remand for Commerce to apply a 
new methodology is unnecessary. Commerce’s approach of adding to 
USP the amount of tax paid on home market sales is in accordance with 
the decision of the CAFC in Federal-Mogul and, therefore, sustained. 
2. Reimbursement of Antidumping Duties: 

Federal-Mogul and Torrington argue that Commerce erred by failing 
to deduct from ESP antidumping duty reimbursements. Specifically, 
Federal-Mogul and Torrington assert that whenever a foreign manufac- 
turer sells merchandise to a related U.S. importer at prices below cost 
plus profit or alternatively, below cost, the transaction should be 
regarded as a transfer of funds to the extent that prices are less than the 
benchmark. Accordingly, Federal-Mogul and Torrington maintain that 
these transfer prices should be treated as duty reimbursements to the 
extent that dumping margins are found and should be deducted from 
USP pursuant to 19 C.FR. § 353.26(a) (1993). Federal-Mogul’s Brief at 
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7-11; Torrington’s Brief at 47-56. Both Federal-Mogul and Torrington 
further contend that 19 C.FR. § 353.26(a) applies in ESP situations. 
Federal-Mogul’s Brief at 9; Torrington’s Brief at 50-54. 

Federa!-Mogul further supports its contentions by suggesting that 
the antidumping law “collapses” related entities in ESP situations into 
one entity. Federal-Mogul’s Brief at 9-10. According to Federal-Mogul, 
payment by the ESP importer is actually payment by the producer on 
behalf of the importer and, therefore, such payments are covered by the 
reimbursement regulation at issue. Id. 

In response, Commerce claims that the reimbursement regulation 
does not apply to related parties in an ESP situation. Commerce’s Brief 
II at 15-17. Commerce cites the definition of “exporter” contained in 
19 U.S.C. § 1677(13)! to support its argument that in an ESP situation, 
where the importer and the related producer are treated as one entity, 
that entity cannot reimburse itself pursuant to 19 C.ER. § 353.26(a). 
Furthermore, Commerce submits that even if the reimbursement regu- 
lation applies to ESP sales, there is no evidence that the foreign 
manufacturer reimbursed the U.S. importer for antidumping duties. 
Commerce’s Brief II at 17. 

The reimbursement regulation, 19 C.FR. § 353.26, which governs 
this issue, reads in part as follows: 


(a) In general. (1) In calculating the United States price, the Sec- 
retary will deduct the amount of any antidumping duty which the 
producer or reseller: 

(i) Paid directly on behalf of the importer; or 

(ii) Reimbursed to the importer. 


The Court has interpreted this regulation to require evidence beyond 
mere allegation that the foreign manufacturer either paid the anti- 
dumping duty on behalf of the U.S. importer, or reimbursed the U.S. 
importer for its payment of the antidumping duty. Torrington Co. v. 
United States,19CIT___,__, 881 F. Supp. 622, 631 (1995). 

In the Final Results, Commerce stated the following with respect to 
its decision not to apply the reimbursement regulation: 


As stated in AFBs II, 57 FR at 28371, the antidumping statute and 
regulations make no distinction in the calculation of USP between 
costs incurred by a foreign parent company and those incurred by 
its U.S. subsidiary. Therefore, the Department does not make 
adjustments to U.S. price based upon intracompany transfers of 
any kind. Indeed, the Department has a long-standing practice of 
denying adjustments for intracompany payments on the grounds 
that, because affiliated companies are a single entity for the pur- 
poses of antidumping law, payments from a parent company to its 


are are not expenses to the consolidated corporation as a 
whole. 


119USS.C. § 1677(13) (1988) states in pertinent part as follows: “For the purpose of determining United States price, 


the term ‘exporter’ includes the person by whom or for whose account the merchandise is imported into the United 
ates * **" 
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[Blecause we treat a foreign producer and its U.S. subsidiary as a 
single entity for all purposes in calculating weighted-average mar- 
gins, we cannot treat the two companies as separate entities for 
purposes of the duty payment. The governing statute and regula- 
tions do not contemplate applying the reimbursement provision to 
related parties in an ESP situation. 


Final Results, 58 Fed. Reg. at 39,736 (citations omitted). In Torrington, 
19CIT at __, 881 F. Supp. at 631-32, this Court upheld Commerce’s 
decision not to apply the reimbursement regulation based upon the 
same reasoning provided by Commerce in the case at bar. The Court 
held that because Torrington failed to produce evidence linking the 
intracorporate transfers to the reimbursement of antidumping duties, 
Commerce was not required to make a deduction to USP for antidump- 
ing duty reimbursement. Jd. at __, 881 F. Supp. at 632. 

In the present case, Torrington again fails to establish a link between 
intracorporate transfers and the reimbursement of antidumping duties. 
Torrington’s arguments based on theories concerning international 
transfer pricing do not amount to more than mere allegation and, there- 
fore, are insufficient to meet the requirements of the reimbursement 
regulation. See Torrington’s Brief at 47-48. As such, the Court sustains 


Commerce’s decision not to adjust USP based upon intracompany 
transfers. 


3. Use of Constructed Value to Calculate FMV: 


Federal-Mogul contends that Commerce improperly resorted to use of 
constructed value without considering sales of similar merchandise. 
Federal-Mogul’s Brief at 11-14. According to Federal-Mogul, if Com- 
merce is unable to use sales of identical merchandise to compute FMV 
because of extensive below-cost sales, the statute requires Commerce to 
calculate FMV on the basis of similar merchandise before resorting to 
constructed value. Jd. at 12-14. To support its position, Federal-Mogul 
relies on the court’s decision in Timken Co. v. United States, 10 CIT 86, 
95, 630 F. Supp. 1327, 1336 (1986) (holding that Commerce abused its 
discretion by failing to collect data concerning respondent’s selection of 
similar merchandise). 

Commerce responds that once it determined that over 90% of home 
market sales of matched bearings were made at below cost over an 
extended period of time, Commerce properly resorted to constructed 
value to compute FMV pursuant to 19 U.S.C. § 1677b(b) (1988). Com- 
merce’s Brief I at 13-18. Commerce maintains that the statute grants 
Commerce the authority to determine what constitutes “such or similar 
merchandise” under 19 U.S.C. § 1677(16) (1988) and expresses a prefer- 
ence for the use of identical merchandise over similar merchandise. Id. 
at 16. Commerce further argues that the determination of “such or simi- 
lar merchandise” is made solely on the basis of the physical similarity of 
the merchandise and without regard to the cost of the merchandise. As 
such, Commerce claims that once it disregards home market sales as 
being below cost, the statute requires Commerce to resort immediately 
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to constructed value rather than determine the next most similar match 
with above-cost sales. Id. at 16-17. 

In support of Commerce, FAG Kugelfischer Georg Schafer KGaA, 
FAG Italia, S.p.A., FAG (U.K.) Limited, The Barden Corporation (U.K.) 
Limited, FAG Bearings Corporation and The Barden Corporation (col- 
lectively “FAG”), defendant-intervenors, argue that 19 U.S.C. 
§ 1677(16) establishes a “such or similar” hierarchy which requires 
Commerce to match the U.S. product to either an identical or similar for- 
eign market based solely on the physical similarity of the goods before 
applying the below-cost test. Memorandum of Defendant-Intervenors 
FAG Kugelfischer Georg Schafer KGaA, FAG Italia S.p.A., FAG (U.K.) 
Limited, The Barden Corporation (U.K.) Limited, FAG Bearings Corpo- 
ration and The Barden Corporation in Opposition to Plaintiff’s Rule 
56.2 Motion for Judgment Upon the Agency Record (“FAG’s Brief I”) at 
16. FAG submits that if a match is found due to physical similarities, 
then the statute requires Commerce to conduct a below-cost test under 
19 U.S.C. § 1677b(b). FAG’s Brief I at 16-17. According to FAG, if a sub- 
stantial number of the models are sold at below-cost prices over an 
extensive period of time, then the statute instructs Commerce to employ 
constructed value without returning to the “such or similar” analysis. 
Id. at 17-18. 

In further support of Commerce, NTN, defendant-intervenor, points 
out that the methodology used by Commerce is consistent with its long- 
standing practice. Brief of NTN Corporation and NTN Corporation of 
America, American NTN Bearing Manufacturing Corporation and 
NTN Kugellagerfabrik in Response to Plaintiffs’ Rule 56.2 Motion for 
Judgment Upon the Agency Record (“NTN’s Brief I”) at 6. NTN empha- 
sizes that Commerce’s reasonable interpretation of the statute cannot 
be overridden by Federal-Mogul’s alternative even if it appears to be 
reasonable. NTN’s Brief I at 8. 

Emerson Power Transmission Corporation (“Emerson”), defendant— 
intervenor, distinguishes Timken, 10 CIT at 95-96, 630 F. Supp. at 
1336-37, from the case at bar, arguing that Timken concerns using 
similar merchandise when there are no values for such merchandise. 
Defendant-Intervenor Emerson Power Transmission Corporation’s 
Memorandum in Opposition to Plaintiffs’ Motions for Judgment Upon 
the Administrative Record (“Emerson’s Brief”) at 10-11. 

The statute defines FMV as the price at which “such or similar mer- 
chandise” is sold in the home market or to third countries. 19 U.S.C. 
§ 1677b(a)(1) (1988). “Such or similar merchandise” is defined in 19 
U.S.C. § 1677(16) as follows: 


The term “such or similar merchandise” means merchandise in 
the first of the following categories in respect of which a determina- 


tion for the purposes of part II of this subtitle can be satisfactorily 
made: 


(A) The merchandise which is the subject of an investigation 
and other merchandise which is identical in physical charac- 





U.S. COURT OF INTERNATIONAL TRADE 71 


teristics with, and was produced in the same country by the 
same person as, that merchandise. 
(B) Merchandise— 

(i) produced in the same country and by the same person 
as the merchandise which is the subject of the investiga- 
tion. 

(ii) like that merchandise in component material or 
materials and in the purposes for which used, and 

(iii) approximately equal in commercial value to that 
merchandise. 

(C) Merchandise— 


(i) produced in the same country and by the same person 
and of the same general class or kind as the merchandise 
which is the subject of the investigation, 

(ii) like that merchandise in the purposes for which 
used, and 

(iii) which the administering authority determines may 
reasonably be compared with that merchandise. 

In the Final Results, Commerce stated the following regarding its 
decision to resort to constructed value to compute FMV: 


We disagree with Federal-Mogul’s and Koyo’s contention that the 
statute and regulations express a preference for price-to-price com- 
parisons such that, in the event that a “matched” home market 
model forms an inadequate FMV because of extensive below-cost 
sales, the Department should calculate FMV based on the prices of 
the next most similar merchandise before resorting to CV 
[constructed value]. 

We first note that this issue arises only in situations where all 
home market sales of a model are disregarded due to the below-cost 
test. Under our current methodology, we disregard all home market 
sales of a model from our analysis and immediately resort to CV if 
more than 90 percent of the sales of that model were made below 
cost over an extended period of time, and are not at prices that per- 
mit recovery of all costs within a reasonable period of time in the 
normal course of trade. 

ok * * * ok * K 

* * * [Blecause section 771(16) specifies that the determination 
of such or similar merchandise depends solely on the similarity of 
the merchandise and not on whether the most similar model is sold 
above cost, our resort to CV, after finding the most similar model 
and then determining that it is sold below cost in over 90 percent of 
home market sales, does not conflict with this provision. 


58 Fed. Reg. at 39,765. 

The Court finds that Commerce’s interpretation of the statute is rea- 
sonable. Sections 1677b(a)(1) and 1677(16) have been interpreted by 
the court to create a hierarchy of proper comparisons between merchan- 
dise sold in the home market and merchandise sold in the foreign mar- 
ket. See Timken, 10 CIT at 95-96, 630 F. Supp. at 1336-37. Pursuant to 
the statute, Commerce must first select merchandise in the home mar- 
ket that is identical to merchandise sold in the United States. Ifidentical 
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merchandise is not available, then Commerce must select merchandise 
sold in the home market that is “approximately equal in value to the 
merchandise sold in the United States.” Id. at 96, 630 F Supp. at 1336. 
However, Timken involved a situation where Commerce failed to con- 
sider whether the respondent provided data for the most similar mer- 
chandise. Id. at 98, 630 F. Supp. at 1338. The court’s concern in Timken 
was Commerce’s abdication of its responsibility to determine whether 
the merchandise compared was the most similar merchandise sold in 
the home market. Id. This is not the issue in the case at bar since Com- 
merce used its authority to determine which model sold in the home 
market was the best match for the model sold in the foreign market. 

Commerce found a match based upon the physical characteristics of 
the merchandise, which is the first category in the hierarchy established 
by the statute for the determination of “such or similar merchandise.” 
Final Results, 58 Fed. Reg. at 39,765. Once Commerce finds a match, it 
need not consider the rest of the categories because the statute specifi- 
cally directs Commerce to base its determination of what constitutes 
“such or similar merchandise” on the “first of the * * * categories.” 19 
U.S.C. § 1677 (16). Once Commerce found a match and determined that 
over 90% of the home market sales were made at below cost, Commerce 
properly resorted to constructed value pursuant to 19 U.S.C. § 1677b(b) 
which provides the following: 


Whenever the administering authority has reasonable grounds 


to believe or suspect that sales in the home market * * * have been 
made at prices which represent less than the cost of producing the 
merchandise in question, it shall determine whether, in fact, such 
sales were made at less than the cost of producing the merchandise. 
If the administering authority determines that sales made at less 
than cost of production— 


(1) have been made over an extended period of time and in 
substantial quantities, and 

(2) are not at prices which permit recovery of all costs within 
a reasonable period of time in the normal course of trade 


such sales shall be disregarded in the determination of foreign mar- 
ket value. Whenever sales are disregarded by virtue of having been 
made at less than the cost of production and the remaining sales, 
made at not less than the cost of production, are determined to be 
inadequate as a basis for the determination of foreign market value 
under subsection (a) of this section, the administering authority 
shall employ the constructed value of the merchandise to determine 
its foreign market value. 


(Emphasis added). There is no requirement in 19 U.S.C. § 1677b(b) that 
Commerce first investigate whether it can make another match based 
on the next most similar merchandise before resorting to constructed 
value. Once a match was identified based on the physical characteristics 
of the merchandise, the fact that 90% of the matched sales were made at 
less than the cost of production justified Commerce’s use of constructed 
value. Commerce’s approach is supported by the court’s decision in 
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Zenith Elecs. Corp. v. United States, 18CIT__,__, 872 F Supp. 992, 
998-1000 (1994). In Zenith, the court rejected the argument that if any 
merchandise meeting one of the definitions of “such or similar merchan- 
dise” survives the cost of production test under 19 U.S.C. § 1677b(b), 
Commerce should use the actual prices of such merchandise rather than 
resort to constructed value. In upholding Commerce’s decision to use 
constructed value, the court stated the following: 


Once the model matches are established and the COP [cost of pro- 
duction] test is completed, Commerce is not required to re-examine 
all of the undifferentiated model data in order to make new matches 
and price comparisons on the basis of whatever subset of lower- 
ranked such or similar merchandise survives the COP test. Section 
1677b(b) does not direct such a result. 


Zenith, 18 CIT at , 872 F. Supp. at 1000. Accordingly, the Court sus- 
tains Commerce’s determination on this issue. 


4. Inventory Carrying Costs: 


In this review, Commerce adjusted FMV for inventory carrying costs. 
Final Results, 58 Fed. Reg. at 39,744. In calculating inventory carrying 
costs, Commerce relied upon transfer prices. Jd. In addition, Commerce 
used the home market interest rate for the time period during which the 
merchandise was held by the foreign manufacturer, and the United 
States interest rate for when the merchandise was in transit or held by 


the United States affiliate. Jd. 

Both Federal-Mogul and Torrington object to Commerce’s adjust- 
ment to FMV for inventory carrying costs. Torrington urges the Court 
to reconsider its decision upholding Commerce’s adjustment to FMV for 
inventory carrying costs as a reasonable exercise of Commerce’s discre- 
tion. Torrington’s Brief at 89 (citing Torrington Co. v. United States, 17 
CIT 199, 215, 818 F Supp. 1563, 1577 (1993)). According to Torrington, 
inventory carrying costs are incurred only in exporter sales price 
(“ESP”) transactions and not in home market sales. Torrington’s Brief 
at 89-98. In support of its position, Torrington points out that 19 U.S.C. 
§ 1677a(e) (1988) requires Commerce to deduct from ESP selling 
expenses incurred “by or for the account of” the related United States 
importer, while no such adjustment is required in calculating home mar- 
ket price. Torrington’s Brief at 91. Torrington emphasizes that the 
adjustment made to ESP is not really for inventory carrying expenses 
but, rather, for financing costs incurred “for the account of” the U.S. 
importer by the foreign seller. Jd. at 91-92. Torrington submits that “by 
conceiving of the expense as ‘inventory carrying’ by the manufacturer, 
instead of financing costs ‘for the account of’ the importer, Commerce 
has lost sight of the foundation for its original adjustment pursuant to 
19 U.S.C. § 1677a(e)(2) and made adjustments without statutory 
authority.” Torrington’s Brief at 92. According to Torrington, contrary 
to Commerce’s claim, an adjustment to home market price for inventory 
carrying costs does not result in a fair “apples to apples” comparison. Id. 
at 94-98. 
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Federal-Mogul argues that Commerce’s approach is flawed because 
Commerce applies inconsistent values and rates in the calculation of 
inventory carrying costs. Federal-Mogul’s Brief at 14-21. Federal-Mo- 
gul contends that transfer prices should not be used in calculating the 
adjustment to FMV because such prices are inherently suspect. Jd. at 
16. Federal-Mogul further asserts that there is no relation between the 
price of the merchandise when it is eventually sold and the cost of hold- 
ing such merchandise prior to sale. Jd. at 17. Accordingly, Federal-Mogul 
submits that Commerce improperly relies on sale prices instead of 
actual costs incurred in the home market to determine pre-sale costs. Id. 
Finally, citing LMI-La Metalli Industriale, S.p.A. v. United States, 912 
F.2d 455 (Fed. Cir. 1990), as authority, Federal-Mogul maintains that 
Commerce should eliminate variations in the adjustments due to the 
interest rates employed. Federal-Mogul’s Brief at 18-21. Federal-Mogul 
proposes that Commerce apply to both the home market and the United 
States market the lowest interest rate found in either market. Id. at 
18-19. 

Commerce urges the Court to adhere to its decision in Torrington, 17 
CIT at 215, 818 F Supp. at 1577, upholding Commerce’s practice of 
adjusting FMV for pre-sale home market inventory carrying costs. Com- 
merce’s Brief II at 49-51. According to Commerce, the adjustment to 
FMV results in an “apples to apples” comparison of merchandise sold in 
two markets at a common point in the distribution channel. Id. at 52. 
Commerce further claims that the general language of 19 U.S.C. 
§ 1677a(e)(2) gives Commerce the authority to deduct inventory carry- 
ing costs from FMV. Id. at 54. 

Commerce agrees with Federal-Mogul, however, that this case should 
be remanded to Commerce to reconsider whether it should recalculate 
inventory carrying costs using actual costs of the merchandise rather 
than transfer prices and whether it should apply uniform interest rates. 
Id. at 55; Commerce’s Brief I at 18-19. 

The defendant-intervenors disagree with Commerce, however, and 
believe that Commerce properly calculated the inventory carrying costs. 
NTN and FAG cite Timken Co. v. United States, 18CIT__—_,_—s_—si,865F. 
Supp. 881, 886-87 (1994), to argue that the Court has upheld Com- 
merce’s methodology with respect to the interest rates applied. NT'N’s 
Brief I at 8-9; FAG’s Brief I at 21. The defendant-intervenors also assert 
that LMI-La Metalli does not support Federal-Mogul’s contentions. See, 
e.g., Emerson’s Brief at 4-5. INA Walzlager Schaeffler KG and INA 
Bearing Company, Inc. (“INA”) maintain that Federal-Mogul’s pro- 
posed methodology is inconsistent with normal commercial practice. 
Response of Defendant-Intervenors INA Walzlager Schaeffler KG and 
INA Bearing Company, Inc. to Plaintiff Federal-Mogul Corporation’s 
Motion for Judgment Upon the Agency Record at 6. Finally, SKF USA 
Inc., SKF France S.A., SKF GmbH, SKF Industrie, S.p.A. and SKF Sver- 
ige AB (collectively “SKF”) maintain that a remand is inappropriate 
because Commerce has failed to demonstrate the calculations are 
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unsupported by substantial evidence or otherwise not in accordance 
with law. Brief of SKF in Opposition to Federal-Mogul Corporation’s 
Motion for Judgment Upon the Agency Record (“SKF’s Brief I”) at 
46-51. 

The CAFC has upheld Commerce’s decision to deduct inventory car- 
rying costs from FMV as an indirect selling expense. Torrington Co. v. 
United States, 44 F.3d 1572, 1580-81 (Fed. Cir. 1995). Specifically, the 
CAFC stated the following: 


ITA’s practice of deducting inventory carrying costs, measured 
from the production date, from exporter’s sales price and foreign 
market value comports with section 1677a(e)(2) and regulation 
353.56(b)(2). This practice also affords a true “apples-to-apples” 
comparison. The opportunity cost of holding inventory accrues 
from the production date and applies to both export and home mar- 
ket sales. ITA may fairly treat this opportunity cost as an indirect 
selling expense and, thus, deduct it from exporter’s sales price and 
foreign market value. 


Torrington, 44 F.3d at 1580 (citations omitted). Thus, this Court rejects 
Torrington’s arguments and upholds Commerce’s practice of deducting 
inventory carrying costs from FMV. 

The next issue is whether Commerce’s methodology for computing 
inventory carrying costs is proper. In defending its methodology, Com- 
merce stated the following in the Final Results: 


Inventory carrying cost measures the imputed cost incurred by the 
firm for storing AFBs in inventory. The transfer price reflects the 
cost of the merchandise as it is entered into inventory and therefore 
is an accurate basis upon which to calculate the cost to the subsid- 
iary of holding inventory prior to the sale to an unrelated U.S. cus- 
tomer. 

We cannot calculate actual cost for inventory carrying costs since 
these costs are not found in the books of the respondents. Thus, we 
must look at what the financing cost would have been. The Depart- 
ment’s practice in calculating inventory carrying costs for ESP 
sales is to calculate the cost in two segments-one during which the 
merchandise is held by the foreign manufacturer and the other 
when the merchandise is in transit or held by the US. affiliate. 
Because the seller incurs the opportunity cost of holding inventory 
in both markets, and because we adjust for that cost in the U.S. mar- 
ket, we must also adjust for the same cost in the home market. In 
calculating such an expense, we must use the appropriate interest 


219 US.C. § 1677a(e)(2) provides in pertinent part: 
[ - exporter’s oy price shall be adjusted by — — by the amount, if any, of— 
x * & 
(2) expenses iii incurred by or for the account of the exporter in the United States in selling identical 
or substantially identical merchandise * 
19 C.FR. § 353.56(b)(2) (1993) permits Commerce to deduct indirect selling expenses from FMV as follows: 
In comparisons with exporter’s sales price, the Secretary will make a reasonable deduction from foreign market 


value for all expenses * * * incurred in selling such or similar merchandise up to the amount of the expenses * 
incurred in selling the merchandise. 
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rate (i.e., the home market interest rate on the home market side 
and the U.S. interest rate for the U.S. side). 


58 Fed. Reg. at 39,744. 

In LMI-La Metalli, the CAFC held that imputed interest rates must 
conform to commercial practice. 912 F.2d at 460. Specifically, the CAFC 
rejected Commerce’s assertion that its methods do not have to conform 
to commercial practice by stating the following: 


This position is internally inconsistent * * * because the imputa- 
tion of credit cost itself is a reflection of the time value of money, and 
hence commercial practice. The time value of money is not an arbi- 
trary fiction, but must correspond to a dollar figure reasonably cal- 
culated to account for such value during the gap period between 
delivery and payment. If the cost of credit is imputed in the first 
instance to conform with commercial reality, it must be imputed on 
the basis of usual and reasonable commercial behavior. 


Id. The explanation provided by Commerce in the Final Results fails to 
establish that the imputed interest rate conforms to commercial reality. 
Commerce does not cite any evidence to support its presumption that to 
finance inventory carrying costs, the foreign manufacturer and United 
States affiliate would each borrow at separate interest rates. The Court 
has upheld Commerce’s practice of applying separate interest rates 
based on a specific set of facts. See Timken Co.,18 CIT at _, 865 F. 
Supp. at 886-87. In Timken Co., the foreign company permitted its sub- 
sidiary to pay months after the shipment of merchandise and, therefore, 
the Court found it was reasonable to apply the interest rate of the for- 
eign country since the foreign company incurred lost opportunity 
expenses. /d. In the review at issue, Commerce does not cite any specific 
facts concerning delayed payments. If such facts exist, then Commerce 
may determine that its approach was reasonable. However, absent such 
circumstances, Commerce may determine on remand that it should 
apply a uniform interest rate. As such, the Court agrees that a remand is 
appropriate for Commerce to reconsider this issue. 

Furthermore, Commerce does not provide adequate reasons for its 
decision to rely upon transfer prices as opposed to actual costs. There is 
no evidence that transfer prices, which generally are less reliable than 
actual cost data, represent the cost of carrying inventory. See Aimcor, 
Alabama Silicon, Inc. v. United States,18 CIT ___,__—«, 871 F. Supp. 
455, 460-61 (1994) (noting that Commerce may rely on transfer prices 
to determine cost of production where the use of actual cost data is 
nearly impossible, and when Commerce verifies that the reported trans- 
fer prices are “sound and reliable”). Accordingly, on remand, Commerce 
should reconsider its reliance on transfer prices in computing inventory 
carrying costs. 


5. Methodology for Selecting Similar Merchandise: 


In the review at issue, Commerce used the following methodology to 
determine what constitutes “similar merchandise” for the purpose of 
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price comparisons between the home market and the United States 
market: 


Pursuant to sections 773(a)(1) and 771(16) of the Tariff Act, our 
model match methodology first attempts to match a bearing sold in 
the United States with identical bearings sold in the home market. 
If we fail to find an identical bearing, we then attempt to match a 
bearing sold in the United States with “similar” bearings, i.e., bear- 
ings within the same “family,” sold in the home market. If we fail to 
find a similar match, we will match a bearing sold in the United 
States with its constructed value pursuant to section 773(a)(2) of 
the Tariff Act. 


Final Results, 58 Fed. Reg. at 39,764. Commerce determined what 
constituted “similar merchandise” by grouping bearings into families 
based upon eight defined physical characteristics. Commerce also 
employed a 20% difmer cap so that bearings having a greater than 20% 
difference in their variable costs would not be treated as “similar.” Id. 

Federal-Mogul and Torrington both object to Commerce’s use of the 
family model match methodology. Federal-Mogul’s Brief at 21-25; Tor- 
rington’s Brief at 69-78. Torrington contends that Commerce’s defini- 
tion of “similar merchandise” is unreasonably narrow and resulted in 
the inappropriate use of constructed value when sales comparisons 
could have been made. In support of its position, Torrington notes that 
the antidumping statute prefers sales comparisons to constructed value 
comparisons. Torrington’s Brief at 69-71. Federal-Mogul specifically 
objects to the application of the family model match methodology to 
Meter since Commerce’s approach resulted in no matches. Federal-Mo- 
gul’s Brief at 21-25. 

Commerce defends its use of the family model match methodology as 
an effective means of organizing matches. Commerce’s Brief II at 33-43. 
Commerce emphasizes that it has broad discretion in determining what 
constitutes “similar merchandise.” Jd. at 36-37. Commerce also points 
out that all interested parties had numerous occasions to comment on 
Commerce’s methodology and that Commerce considered all comments 
before concluding that the family approach is reasonable. Commerce 
explains that it relied on comments of interested parties to develop the 
family model match methodology in which Commerce compares certain 
physical characteristics to determine when United States and home 
market AFB models are “similar” for price comparison purposes. Jd. at 
42. Commerce urges the Court to find that this methodology is reason- 
able and within its discretion. 

Defendant-intervenors agree with Commerce’s use of the family 
model match methodology. See, e.g., Brief of SKF in Opposition to The 
Torrington Company’s and Federal Mogul Corporation’s Motions for 
Judgment Upon the Administrative Record (“SKF’s Brief II”) at 59-74. 
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In Torrington, 19 CIT at , 881 F Supp. at 635, the Court upheld 
Commerce’s family model match methodology. In rejecting identical 
arguments to the ones presented in the case at bar, the Court stated: 


The issue herein is not whether Commerce’s model match meth- 
odology gives a broad or narrow construction to the term “similar” 
merchandise. The issue is whether that methodology is supported 
by substantial evidence and is otherwise in accordance with law. 
This Court finds that Commerce’s model matching methodology 
was within the broad discretion it is granted to determine “similar 
merchandise.” Torrington has not provided any evidence of unrea- 
sonable behavior on the part of Commerce. 


Id. The Court adheres to its prior decision and finds that Commerce’s 
use of the family model match methodology, including its application to 
Meter, is in accordance with law and supported by substantial evidence. 


6. Meter’s United States Warranty Expenses: 


In this review, Commerce found Meter’s allocation of total U.S. war- 
ranty expenses over total U.S. sales value to be reasonable. Final 
Results, 58 Fed. Reg. at 39,743. Federal-Mogul objects to this determina- 
tion arguing that warranty costs identifiable to one customer’s pur- 
chases should be allocated only over that customer’s purchases with the 
remainder allocated over all U.S. sales. Federal-Mogul’s Brief at 25-27. 
Federal-Mogul emphasizes that warranty costs are direct selling 
expenses and that Meter identified warranty expenses for a specific cus- 
tomer. Id. at 26-27. 

In rebuttal, Commerce notes that warranty expenses for merchandise 
sold during the period of review are actually incurred and identified 
after the period of review. As such, Commerce explains that warranty 
expenses incurred during the period of review are estimated using sur- 
rogate warranty costs. Commerce’s Brief I at 27-28. Although Com- 
merce recognizes that Meter reported repair expenses for a particular 
United States customer prior to the period of review, Commerce claims 
that these expenses are not necessarily reflective of the warranty 
expenses incurred on sales made during the period of review. Id. at 
29-30. Absent data concerning what proportion of warranty expenses 
were historically attributable to each particular customer, Commerce 
claims that there is no support for a presumption that warranty 
expenses linked with sales made to a particular customer prior to the 
period of review are a reasonable approximation of warranty costs 
incurred on behalf of the same customer during the period of review. Id. 
at 30-32. 

In response, Federal-Mogul claims that Meter’s reporting of repair 
expenses made to a particular customer over a three year period quali- 
fies as historical data showing a pattern of warranty expenses attribut- 
able to sales to a particular customer. Federal-Mogul Corporation’s 
Reply to the Responses to Federal-Mogul Corporation’s Motion for Judg- 
ment Upon the Agency Record at 20-21. 
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Federal-Mogul does not contest Commerce’s decision to accept 
Meter’s methodology in general but does so with respect to one specific 
customer. In its response to Commerce’s questionnaire, Meter reported 
repair expenses incurred on behalf of one specific customer during the 
three years prior to the period of review. See Response to Questionnaire 
Section B (“Meter’s Response”), C.R. Document No. 6, Fiche 74, Frames 
51-52.° Meter reported its warranty expenses incurred during the 
period of review by dividing total United States warranty expenses by 
total United States sales value. See Meter’s Response, C.R. Document 
No. 6, Fiche 74, Frame 52. In light of the fact that the majority of the 
warranty expenses reported for the specific customer were not incurred 
during the period of review, Commerce properly refused to rely on this 
data to calculate the warranty expenses incurred during the period of 
review. See Final Results, 58 Fed. Reg. at 39,743. It is reasonable for 
Commerce to conclude that expenses incurred during the three years 
prior to the review may not be representative of the expenses incurréd 
during the period of review. As such, the Court finds that Commerce’s 
methodology of allocating warranty costs by dividing total U.S. war- 
ranty expenses by total U.S. sales value was reasonable and in accor- 
dance with law. 


7. Allocation of NSK’s Indirect Expenses: 


Federal-Mogul asserts that Commerce erred in its calculation of USP 
by failing to reallocate NSK’s claimed advertising expenses. Federal- 
Mogul’s Brief at 27-29. Federal-Mogul claims that NSK improperly allo- 
cated its advertising expenses over total sales rather than over total 
sales value for original equipment manufacturer (“OEM”) customers 
only. In support of its position, Federal-Mogul cites NSK’s questionnaire 
response which states that advertising promotes NSK’s products to 
OEM customers. Id. at 27-28. 

Commerce agrees that it erred in allocating NSK’s advertising 
expenses over total sales when the record demonstrates that such 
expenses were incurred to promote products to OEM customers only. 
Commerce’s Brief I at 32-34. Accordingly, Commerce requests a remand 
to reallocate NSK’s United States indirect advertising expenses. 

NSK, defendant-intervenor, asserts that Commerce should not real- 
locate NSK’s advertising expenses. To support its position, NSK states 
that the advertisements are clearly intended to promote NSK to all end- 
users and that it would be impossible for NSK to limit the readership of 
the publications to OEM customers only. Memorandum of Points and 
Authorities in Opposition to Plaintiff's Motion for Judgment on the 
Agency Record at 18-19. 

In the Final Results, Commerce did not limit the allocation of NSK’s 
indirect advertising expenses to its sales to United States OEM custom- 
ers. 58 Fed. Reg. at 39,742. In its questionnaire response, NSK specifi- 
cally acknowledged that advertising expenses are designed “to promote 


3 The confidential version of the administrative record is designated “C.R.” The public version is designated “PR.” 
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all products of NSK to OEM customers.” Response of NSK Lid. and 
NSK Corporation to Section B of the Questionnaire, PR. Document No. 
143, Fiche 62, Frame 14. Furthermore, NSK stated that sales to distrib- 
utors are only for the aftermarket in the United States. Response of 
NSK Ltd. and NSK Corporation to Supplemental Questionnaire for Sec- 
tions A through C, PR. Document No. 301, Fiche 114, Frame 37. In light 
of the purpose of the advertising expenses, the Court agrees that a 
remand is necessary for Commerce to reallocate NSK’s advertising 
expenses over total sales to OEM customers only. 


8. Use of Below-Cost Sales for Calculation of Profit: 


Torrington contends that Commerce improperly included below-cost 
sales in its calculations of profit for use in constructed value. Torring- 
ton’s Brief at 57-65. In support of its position, Torrington asserts that 
below-cost sales are outside the ordinary course of trade. Jd. at 59-60. 
Torrington points out that below-cost sales are excluded from the cal- 
culation of FMV in certain situations pursuant to 19 U.S.C. § 1677b(b). 
Torrington urges the Court to exclude below-cost sales in situations 
where constructed value serves as FMV because failure to do so distorts 
the statutory scheme. Jd. at 58-59. 

In the alternative, Torrington argues that Commerce should have cal- 
culated constructed value based on the reported sample sales of such or 
similar merchandise rather than on class or kind of merchandise. Tor- 
rington’s Brief at 65-68. Torrington asserts that the sample group of 
home market sales is representative of the profit on sales of the general 
class or kind of merchandise. Jd. at 66. Accordingly, Torrington objects 
to the use of the eight percent statutory minimum where profit figures 
based upon the sample sales of such or similar merchandise were higher 
than eight percent. Jd. at 67. Torrington states that Commerce should 
have presumed that profit based on the reported sales of such or similar 
merchandise would be representative of the profit for the general class 
or kind of merchandise. Id. at 67-68. 

Commerce responds that the inclusion of below-cost sales in its profit 
calculations is consistent with 19 U.S.C. § 1677b(e)(1)(B) (1988). Com- 
merce’s Brief II at 25-26. Commerce points out that the plain language 
of the statute does not require the exclusion of below-cost sales when 
determining a profit amount for constructed value. Commerce rejects 
Torrington’s claim that below-cost sales are per se outside the ordinary 
course of trade explaining that Commerce considers a variety of circum- 
stances in determining whether home market sales are outside the ordi- 
nary course of trade. Id. at 27. According to Commerce, Torrington 
failed to provide evidence demonstrating that the below-cost sales were 
outside the ordinary course of trade. Id. 

Commerce further responds that pursuant to 19 U.S.C. § 1677f-1 
(1988), it has broad discretion to determine when sampling techniques 
are appropriate. Jd. at 31-32. Commerce argues that its determination 
that the reported sample of such or similar merchandise is not represen- 
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tative of the class or kind of merchandise is a reasonable exercise of its 
discretion. Id. at 32-33. 

This Court has already determined that 19 U.S.C. § 1677b does not 
require the exclusion of below-cost sales when determining the profit 
amount in calculating constructed value.* Torrington, 19 CIT at __, 
881 F. Supp. at 633. In order for below-cost sales to be excluded, it must 
be shown that the sales were made outside the ordinary course of trade.® 
Id. In Torrington, the Court noted that Commerce’s determination of 
whether an importer’s sales are in the ordinary course of trade is 
entitled to deference and that the plaintiff bears the burden of demon- 
strating the sales Commerce included in its FMV calculation were out- 
side the ordinary course of trade. Id. The Court concluded that “[t]he 
statutory language and structure support Commerce’s determination 
that below-cost sales are not automatically excluded from the calcula- 
tion of profit in determining constructed value.” Jd. Thus, because Tor- 
rington has failed to present any evidence in this case that the 
below-cost sales at issue were outside the ordinary course of trade, this 
Court finds Commerce’s inclusion of the below-cost sales in its calcula- 
tion of profit for constructed value to be reasonable and in accordance 
with law. 

Torrington’s alternative argument is also without merit. In asserting 
that Commerce should have calculated constructed value based upon 
the reported sample sales of such or similar merchandise, Torrington 
misconstrues the meaning and purpose of 19 U.S.C. § 1677f-1 which 
states the following: 


For the purpose of determining United States price or foreign 
market value under sections 1677a and 1677b of this title, and for 
purposes of carrying out annual reviews under section 1675 of this 
title, the administering authority may— 


4The relevant portions of 19 U.S.C. § 1677b governing the determination of FMV and the use of constructed value 
are as follows: 
(a) Determination; fictitious market; sales agencies 
For purposes of this subtitle— 
(1) In general 
The foreign market value of imported merchandise shall be the price, at the time such merchandise is first 
sold within the United States by the person for whom (or for whose account) the merchandise is imported to 
any other person * * * 
(A) at which such or similar merchandise is sold or, in the absence of such sales, offered for sale in the 
principal markets of the country from which exported, in the usual commercial quantities and in the ordi- 
nary course of trade for home consumption * * *. 


* * * * ‘ * * 


(e) Constructed value 
(1) Determination 
For the purposes of this subtitle, the constructed value of imported merchandise shall be the sum of— 

(A) the cost of materials * * * and of fabrication or other processing of any kind employed in producing 
such or similar merchandise, at a time preceding the date y= sneer of the merchandise sal ot consid- 
eration which would ordinarily permit the production of that particular merchandise in the ordinary 
course of business; 

(B) an amount for general expenses and profit equal to that usually reflected in sales of merchandise of 
the same general class or kind as the merchandise under consideration which are made by producers in 
= country of exportation, in the usual commercial quantities and in the ordinary course of trade, except 
that— 

(ii ) the amount for profit shall not be less than 8 percent of the sum of such general expenses and 
cost 
(Emphasis added). 
5 The statute defines the term “ordinary course of trade” as “the conditions and practices which, for a reasonable 
time prior to the exportation of the merchandise which is the subject of an investigation, have been normal in the trade 
under consideration with respect to merchandise of the same class or kind.” 19 U.S.C. § 1677(15) (1988). 
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(1) use averaging or generally recognized sampling tech- 
niques whenever a significant volume of sales is involved or a 
significant number of adjustments to prices is required, and 

(2) decline to take into account adjustments which are insig- 
nificant in relation to the price or value of the merchandise. 


(b) Selection of samples and averages 

The authority to select appropriate samples and averages shall 
rest exclusively with the administering authority; but such samples 
and averages shall be representative of the transactions under inves- 
tigation. 


(Emphasis added). The statute explicitly grants Commerce the author- 
ity to select the appropriate samples as long as the samples are “repre- 
sentative of the transactions under investigation.” 19 U.S.C. § 1677f-1. 
In addition, the Court has consistently recognized that Commerce has 
been given broad discretion in its sample selection methodology. Nachi- 
Fujikoshi Corp. v. United States, 19CIT __,__—, 890 F Supp. 1106, 
1109 (1995); see also GMN Georg Muller Nurnberg AG v. United States, 
15 CIT 174, 179, 763 F Supp. 607, 612 (1991); Asociacion Colombiana de 
Exportadores de Flores v. United States, 13 CIT 13, 20-22, 704 F. Supp. 
1114, 1120-22 (1989), aff'd, 901 F2d 1089 (Fed. Cir.), cert. denied, 498 
U.S. 848 (1990). 

If Commerce has broad discretion in choosing a sample methodology, 
then Commerce should also have discretion to decide not to use samples. 
The purpose of 19 U.S.C. § 1677f-1 is to permit Commerce to use sam- 
pling methodologies when necessary due to the volume of sales involved. 
The legislative history clarifies the purpose of § 1677f-1 as being “to 
reduce the costs and administrative burden on the Department of Com- 
merce of determining dumping margins * * *.” H.R. Rep. No. 725, 98th 
Cong. 2d Sess. 46 (1984), reprinted in 1984 U.S.C.C.A.N. 4910, 5173. 
There is no support in either the statute or the legislative history for 
Torrington’s claim that Commerce is required to use samples. In fact, 
Commerce’s authority to use samples is limited by the requirement that 
the samples be representative of the transactions under investigation. 
See 19 U.S.C. § 1677f-1. As such, Commerce’s decision not to rely on the 
samples for calculating constructed value based on its determination 
that the sample sales were not representative of the transactions under 
investigation, is reasonable and in accordance with law. 


9. Calculation of Cash Deposit Rates: 


In this review, Commerce used two different methodologies to calcu- 
late assessment rates and cash deposit rates. To determine assessment 
rates for ESP sales, Commerce divided the total amount of potential 
uncollected dumping duties (“PUDD”) for the reviewed sales by the 
total entered value of those sales. Final Results, 58 Fed. Reg at 39,732. 
To calculate cash deposit rates, Commerce divided each exporter’s 
PUDD by the total net USP for that exporter’s sales under each dump- 
ing order during the period of review. Commerce then used weighted-av- 
erages to arrive at a single deposit rate for each class or kind of 
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merchandise for each exporter included in the review. 58 Fed. Reg. at 
39,731-32. 

Although Torrington concedes that this Court has consistently 
upheld Commerce’s methodology for calculating cash deposit rates, 
Torrington still insists that Commerce erred. Torrington’s Brief at 79. 
Torrington contends that the statute requires the assessment rate to 
equal the cash deposit rate in order for Commerce to collect the correct 
amount of antidumping duties. Torrington’s Brief at 79-88. Torrington 
also argues that Commerce’s decision to use total USP instead of 
entered value data results in the undercollection of antidumping duties. 
Id. at 84-87. 

Commerce responds that the statute does not specify the manner in 
which Commerce must calculate cash deposit rates. As such, Commerce 
contends that its methodology is a reasonable exercise of its discretion 
and that this Court should continue to sustain its practice. Commerce’s 
Brief IT at 43-46. 

The CAFC recently upheld Commerce’s methodology for determining 
cash deposit rates. Torrington, 44 F.3d at 1578-79. Specifically, in 
upholding Commerce’s methodology, the CAFC stated the following: 


Section 1675(a)(2) does not require the same method of calcula- 
tion for assessment rates and cash deposit rates. Nor does it specify 
a particular divisor when calculating either assessment rates or 
cash deposit rates. Rather, the statute merely requires that PUDD, 
the difference between foreign market value and United States 
price, serve as the basis for both assessed duties and cash deposits of 
estimated duties. ITA based its calculation of both rates on PUDD. 
Thus, ITA’s use of different methods for calculating these rates 
does not conflict with the statute.® 


Id. at 1578. Furthermore, the CAFC held that “[n]o evidence compels [a 
finding] that deriving cash deposit rates from entered values leads to a 
more accurate estimation of future duties than reliance on total United 
States price.” Id. at 1579. In light of the decision of the CAFC, the Court 
finds that Commerce’s method for calculating cash deposit rates is in 
accordance with law. 


10. Pre-Sale Inland Freight Expenses: 


In the review at issue, Commerce deducted pre-sale inland freight 
expenses from FMV. Final Results, 58 Fed. Reg. at 39,768. Torrington 
objects to this deduction claiming that it is inconsistent with the deci- 
sion of the CAFC in Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray 
Portland Cement v. United States, 13 F.3d 398 (Fed. Cir. 1994), reh’g, en 


619 US.C. § 1675(a)(2) (1988) provides as follows: 
For the purpose of [reviewing and determining the amount of any antidumping duty during a § 1675(a)(1) 
annual administrative review], the administering authority shall determine— 
(A) the foreign market value and United States price of each entry of merchandise subject to the antidump- 
ing duty order and included within that determination, and 
(B) the amount, if any, by which the foreign market value of each such entry exceeds the United States price 
of the entry. 
The administering authority * * * shall publish notice of the results of the determination of antidumping duties in 
the Federal Register, and that determination shall be the basis for the assessment of antidumping duties on entries 
of the merchandise included within the determination and for deposits of estimated duties. 
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banc, denied, 1994 U.S. App. LEXIS 16258 (Fed. Cir. March 1, 1994), and 
cert. denied, 1994 U.S. LEXIS 5498 (U.S. 1994). Torrington’s Brief at 
108-11. According to Torrington, the Ad Hoc decision applies to all FMV 
calculations, as opposed to only purchase price situations, and prohibits 
Commerce from deducting pre-sale movement expenses from FMV. Tor- 
rington’s Brief at 109-10. Torrington requests a remand for Commerce 
to recalculate FMV without any deduction for pre-sale freight expenses. 
Id. at 111. 

Commerce agrees with Torrington that a remand is necessary in light 
of the CAFC decision in Ad Hoc rejecting Commerce’s practice of 
deducting pre-sale movement expenses from FMV. Commerce’s Brief II 
at 58-59. 

Defendant-intervenors disagree with Torrington and Commerce 
arguing that the decision in Ad Hoc is limited to purchase price situa- 
tions. See, e.g., SKF’s Brief IT at 141-148. 

In Torrington Co. v. United States, 68 F.3d 1347, 1852-56 (Fed. Cir. 
1995), the CAFC limited the application of Ad Hoc to situations in which 
USP is calculated based on purchase price as opposed to ESP. The Court 
specifically held that Commerce may deduct indirect selling expenses, 
including pre-sale transportation expenses, from FMV pursuant to the 
ESP offset permitted by 19 C.FR. § 353.56(b)(2). Id.; see also Torring- 
ton, 19CIT at __, 881 F. Supp. at 638. Thus, Commerce may deduct 
pre-sale inland freight expenses from FMV when USP is calculated on 
the basis of ESP. As it is not clear to this Court whether FMV was calcu- 
lated in this case using purchase price or ESP, the Court remands this 
issue to Commerce to deny the adjustment to FMV for pre-sale home 
market transportation expenses only where FMV was calculated using 
purchase price. 


11. Treatment of Resale Profit: 


Torrington asserts that Commerce erred in refusing to deduct profit 
on resale transactions from ESP. Torrington urges the Court to depart 
from its prior decisions arguing that although the statute is silent on the 
issue, legislative history supports Torrington’s contention that Com- 
merce is required to deduct reseller profit in ESP calculations. Torring- 
ton’s Brief at 113-15. Torrington further argues that Commerce’s 
approach results in an artificial inflation of USP Id. at 115-16. 

In rebuttal, Commerce maintains that the Court should adhere to its 
prior decisions upholding Commerce’s practice of not deducting reseller 
profit from ESP Commerce’s Brief II at 59-65. 

The CAFC has affirmed this Court’s decision holding that neither the 
statute nor the legislative history supports the position that Commerce 
is required to deduct resale profit from ESP. Timken Co. v. United States, 
37 F.3d 1470, 1478 (Fed. Cir. 1994). Section 1677a(e) sets forth the 
adjustments to ESP as follows: 


For purposes of this section, the exporter’s sales price shall also 
be adjusted by being reduced by the amount, if any, of— 
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(1) commissions for selling in the United States the particu- 
lar merchandise under consideration. 


19 U.S.C. § 1677a(e)(1) (1988) (emphasis added). The CAFC found that 
the meaning of the word “commissions” as used in the statute and the 
legislative history does not include profits and, therefore, Commerce is 
not required to consider profits in calculating ESP. Timken Co., 37 F.3d 
at 1478. Thus, the Court sustains Commerce on this issue. 


12. Home Market Rebates, Discounts and Billing Adjustments: 


Torrington objects to Commerce’s treatment of price adjustments 
which were not reported on a transaction- or product-specific basis as 
indirect expenses. Torrington contends that home market rebates, dis- 
counts and billing adjustments that are not linked to individual transac- 
tions should be rejected rather than treated as indirect expenses. 
Torrington’s Brief at 118-29. Torrington submits that Commerce’s 
approach eliminates the incentive for respondents to provide Com- 
merce with actual sale-by-sale expense information. Jd. at 126. Torring- 
ton cites a prior decision by this Court remanding this issue to 
Commerce “to develop a methodology which removes [post-sale price 
adjustments] and rebates paid on sales of out of scope merchandise from 
any adjustments made to FMV for [post-sale price adjustments] or 
rebates or, if no viable method can be developed, to deny such an adjust- 
ment in its calculation of FMV.” Torrington, 17 CIT at 218, 818 F Supp. 
at 1579. 

Torrington’s objections pertain to Commerce’s treatment of price 
adjustments reported by NSK, Koyo and SKF. /d. at 119-25. In the case 
of NSK, Torrington submits that it was improper for Commerce to per- 
mit adjustments for NSK’s discounts without evidence that NSK 
reported the discounts on a product-specific basis. Jd. at 119-20. Tor- 
rington asserts that even though NSK did not report transaction-spe- 
cific post-sale price adjustments, Commerce treated these adjustments 
as indirect expenses. Jd. at 120-21. Torrington raises similar objections 
with respect to Commerce’s treatment of Koyo’s post-sale price adjust- 
ments which were reported based on customer-specific allocations 
rather than based on actual price adjustments made for each transac- 
tion. Id. at 121-22. In addition, Torrington notes that SKF’s cash dis- 
counts were reported on neither a transaction- nor product-specific 
basis. Id. at 123-24. Finally, Torrington claims that Commerce should 
have eliminated, as pertaining to out-of-scope merchandise, SKF’s bill- 
ing adjustments, which were not tied to specific in-scope sales transac- 
tions. Id. at 124-45. 

Commerce agrees that, in light of the Court’s decision in Torrington, a 
remand is necessary so that Commerce may determine whether the 
adjustments at issue may be allocated without including rebates and 
adjustments paid upon out of scope merchandise or, if Commerce cannot 
make such an allocation, then to deny the adjustments. Commerce’s 
Brief IT at 65. 
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Defendant-intervenor NSK argues that Commerce properly allowed 
adjustments for NSK’s discounts and rebates. NSK contends that Com- 
merce confirmed at verification that the discounts and rebates reported 
by NSK were related to scope merchandise. Memorandum of Points and 
Authorities in Opposition to Motions for Judgment on the Agency Record 
(“NSK’s Brief II”) at 42-45. 

Defendant-intervenor SKF asserts that Commerce’s treatment of 
SKF’s discounts and billing adjustments was proper. To support its 
argument, SKF submits that its cash discounts were calculated and 
reported based on specific transactions in which customers were 
entitled to discounts. SKF’s Brief IJ at 162-67. SKF admits that it could 
not trace discount payments to specific transactions, but explains that it 
used customer-number-specific payment terms which were applied ona 
transaction-specific basis to calculate cash discounts for eligible trans- 
actions. Accordingly, SKF claims that the discounts were not allocated 
but, rather, directly correlated to the sales. SKF’s Brief II at 163-64. 
SKF further claims that discounts on out-of-scope merchandise do not 
influence or distort discounts granted on subject merchandise because 
the same cash discount rate applies to all of the invoiced merchandise. 
Id. at 165-66. SKF also argues that its billing adjustments were properly 
treated as indirect selling expenses. Jd. at 167-71. Finally, SKF insists 
that it was lawful for Commerce to treat its post-sale price adjustments 
as indirect selling expenses where transaction-specific reporting was 
not feasible and the post-sale price adjustments were allocated in a rea- 
sonable manner. Jd. at 171-76. 

Defendant-intervenor Koyo urges the Court to reconsider its decision 
in Torrington and uphold Commerce’s treatment of Koyo’s post-sale 
price adjustments as indirect expenses. Memorandum of Defendant- 
Intervenors Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. in 
Response to the Motions of The Torrington Company and Federal-Mogul 
Corporation for Judgment on the Agency Record (“Koyo’s Brief”) at 
63-67. 

In the Final Results, Commerce explained its approach to claims for 
discounts, rebates and price adjustments as follows: 


As a general matter, the Department only accepts claims for dis- 
counts, rebates and price adjustments as direct adjustments to 
price if actual amounts are reported for each transaction. Thus, dis- 
counts, rebates, or price adjustments based on allocations are not 
allowable as direct adjustments to price * * *. 

Therefore, we have made direct adjustments for reported home 
market discounts, rebates, and price adjustments if (a) they were 
calculated on a transaction-specific basis and were not based on 
allocations, or (b) they were granted as a fixed and constant per- 
centage of sales on all transactions for which they are reported. If 
these adjustments were not fixed and constant but were allocated 
on acustomer-specific or product-specific basis, we treated them as 
indirect selling expenses. We did not accept discount or rebate 
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amounts based on allocations unless the allocations calculate the 
actual amounts for each individual sale. 
* * ok ok * * * 


SKF’s billing adjustments 2 are corrections in price due to billing 
errors, and we generally allow such corrections as direct adjust- 
ments to price. However, because SKF cannot attribute the adjust- 
ments to particular sales, SKF has allocated the adjustments over 
the entire invoice value, which may contain multiple sales. Because 
they are not reported on a transaction-specific basis and are allo- 
cated over groups of sales on a customer-specific basis, we have 
treated them as indirect selling expenses. 

* * * * * * & 


* * * We have treated SKF-Germany’s and SKF-Sweden’s cash 
discounts as indirect selling expenses because they were allocated 
on a customer-specific basis and actual amounts were not reported 
on a transaction-specific basis. 

* * * * * * * 


We only accept home market discounts as direct adjustments to 
price if actual discounts are reported for each sale * * *. Therefore, 
we have treated NSK’s home market early payment discounts as 
indirect selling expenses. 

* 


* * * * * 8 


Because NSK’s lump-sum rebates and post-sale price adjust- 
ments are reported on a product- and customer-specific basis, but 
not on a transaction specific basis, we have treated them as an indi- 
rect expense. 

* * * * * * * 


* * * Koyo reported home market post-sale price adjustments 
based on customer-specific allocations and not based on the actual 
price adjustments made for each transaction. Therefore, we have 
treated Koyo’s post-sale price adjustments as indirect selling 
expenses * * *, 

* * * * * * * 


Koyo granted rebates as a fixed and constant percentage of home 
market price on all sales to specific customers. Because we have 
actual rebate information on the subject merchandise, the issue of 
whether rebates were also granted on non-scope merchandise is 
irrelevant. Therefore, we have accepted Koyo’s rebates as a direct 
adjustment to home market price, in accordance with our policy on 
discounts and rebates * * *. 


Final Results, 58 Fed. Reg. at 39,759-62. 
In Torrington, 17 CIT at 218, 818 F Supp. at 1578, the Court held that 
merchandise outside the scope of an antidumping order cannot be used 


to calculate antidumping duties. The Court explained its rationale as 
follows: 


While* * * the ITA has a large amount of discretion in developing 
and accepting averaging and sampling techniques, this Court can- 
not allow the ITA to use a methodology which allows for the inclu- 
sion of [post-sale price adjustments] and rebates on out of scope 
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merchandise in calculating adjustments to FMV and ultimately the 
dumping margins. Therefore, this Court remands this issue to the 
ITA to allow the ITA to develop a methodology which removes [post- 
sale price adjustments] and rebates paid on sales of out of scope 
merchandise from any adjustments made to FMV for [post-sale 
price adjustments] or rebates or, if no viable method can be devel- 
oped, to deny such an adjustment in its calculation of FMV. 


Id. at 218, 818 F. Supp. at 1579. 


The Court declines to reconsider its decision in Torrington. The Court 
has continued to adhere to that decision as being consistent with 19 
U.S.C. § 1675(a)(2) and the decision of the CAFC in Smith-Corona 
Group v. United States, 713 F.2d 1568, 1580 (Fed. Cir. 1983), cert. denied, 
465 U.S. 1022 (1984). See Torrington, 19CITat___, 881 F Supp. at 640. 
In the review at issue, Commerce did not distinguish between in-scope 
and out-of-scope merchandise in the calculation of discounts and post- 
sale price adjustments. This practice is inconsistent with the Court’s 
decision in Torrington and, thus, aremand is necessary for Commerce to 
reconsider its approach. If Commerce is unable to develop a methodol- 
ogy which removes post-sale price adjustments and rebates on out of 
scope merchandise from its calculations of FMV, then Commerce must 
deny the adjustments. 


13. Below-Cost Sales: 


In the Final Results, Commerce disregarded below-cost sales if they 
occurred during three months of the period of review. 58 Fed. Reg. at 
39,750-51. Torrington argues that this approach is inconsistent with 
the statute and the legislative history. Torrington’s Brief at 130-32. Tor- 
rington submits that a determination of whether 10% or more of the 
sales were made at below the cost of production is sufficient to satisfy 
the requirements of 19 U.S.C. § 1677b(b) once Commerce has estab- 
lished a history of below-cost sales. Jd. Torrington further asserts that 
the three-month test applied by Commerce disproportionately affected 
sample companies in violation of 19 U.S.C. § 1677f-1(b). Id. at 132-33. 

Commerce responds that its three-month test to determine whether 
below-cost sales have been made over an extended period of time is con- 
sistent with 19 U.S.C. § 1677b(b) and legislative history. Commerce’s 
Brief II at 65-68. Commerce also maintains that this Court rejected the 
argument that the 10% test is sufficient by itselfin Timken Co. v. United 
States, 11 CIT 786, 807-08, 673 F. Supp. 495, 515 (1987). Commerce’s 
Brief II at 68-69. According to Commerce, historical data does not obvi- 
ate the need for the three-month test because Commerce may not irre- 
butably presume that pricing practices are consistent throughout 
different proceedings. Commerce’s Brief II at 69-70. Commerce insists 
that it has discretion in determining what constitutes an “extended 
period of time.” Id. at 72-73 (citing NT'N Bearing Corp. of Am. v. United 
States, 18CITat__,__, Slip Op. 94-96 at 17 (June 8, 1994)). 

Finally, Commerce also urges this Court to reject Torrington’s argu- 
ment concerning sample companies because Torrington failed to raise 
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this argument during the administrative proceedings. Commerce’s 
Brief IT at 70-71. In the alternative, Commerce contends that Torring- 
ton has not produced any evidence that Commerce’s approach dispro- 
portionately affects sample companies. Jd. at 71-73. 

Defendant-intervenors support Commerce’s methodology as being 
consistent with the statute. See, e.g., Memorandum of Defendant-Inter- 
venors FAG Kugelfischer Georg Schafer KGaA, FAG Italia S.p.A., FAG 
(U.K.) Limited, The Barden Corporation (U.K.) Limited, FAG Bearings 
Corporation and The Barden Corporation in Opposition to Plaintiff's 
Rule 56.2 Motion for Judgment Upon the Agency Record (“FAG’s Brief 
IT”) at 78-82. 

Section 1677b(b), Title 19, United States Code, requires Commerce to 
disregard sales made at less than the cost of production in the deter- 
mination of FMV if Commerce determines that the sales “have been 
made over an extended period of time and in substantial quantities,” 
and “are not at prices which permit recovery of all costs within a reason- 
able period of time in the normal course of trade.” The Court has pre- 
viously noted that Congress did not provide a specified time period in the 
statute for determining whether sales below cost were made over an 
extended period of time and, therefore, has left it up to Commerce to 
determine what constitutes an extended period of time within the con- 
text of a particular proceeding. See NT'N Bearing Corp. of Am. v. United 
States, 19CIT _,__, 881 F. Supp. 595, 602 (1995); see also NTN 
Bearing Corp. of Am. v. United States, 18 CIT ___,__—«, 858 F Supp. 
215, 222 (1994). Accordingly, if Commerce’s interpretation is reason- 
able, it must be sustained. Chevron U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 842-44. 

In the Final Results, Commerce explained its reasons for applying the 
three-month test in this review: 


Section 773(b)(1) of the Tariff Act is designed to ensure that below- 
cost sales are not disregarded if these sales occurred over a short 
period of time or resulted from normal business practices, such as 
selling obsolete or end-of-year merchandise at below-cost prices. 
Below-cost sales in at least three months out of the review period is 
a reasonable indication that sales below COP [cost of production] 
are not random, accidental, or sporadic. 

Section 773(b)(1) does not direct that, once below-cost sales are 
found over an extended period of time in one segment of the pro- 
ceeding, the Department should presume for the other segments of 
the proceeding that below cost sales are being made over an 
extended period of time. Since pricing practices may change, what 
occurred earlier may not be relevant in the current period. Calcula- 
tions of antidumping duties for a specific review period must be 
based on the pricing activities that occur during that review period. 
It follows that each element of the Department’s below-cost test 
must also be based on pricing activities from the period being 
reviewed. 


58 Fed. Reg. at 39,751. 
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The Court has previously determined that three months does consti- 
tute “an extended period of time.” See NTN Bearing Corp., 19 CIT at 
___, 881 F Supp. at 602; seealso NTN Bearing Corp,18CITat__, 858 
F. Supp. at 222. Commerce is correct in its assertion that it should not 
have to rely on pricing activities that occurred during a period prior to 
the investigation at issue. In Timken, 11 CIT at 807, 673 F Supp. at 515, 
the court found that the 10% test does not satisfy the “extended period 
of time” requirement of § 1677b(b) noting that “while it is true that the 
ITA reviewed a period of more than a year, the court cannot ascertain 
from the agency’s determination whether the below-cost sales were 
made over that period.” (Emphasis added). Thus, the court was con- 
cerned about below-cost sales made during the period of review. Simi- 
larly, the three-month test as applied in the present case is a reasonable 
interpretation of the “extended period of time” requirement contained 
in 19 U.S.C. § 1677b(b). Commerce’s decision to rely on the three-month 
test as opposed to pricing practices that occurred prior to the period of 


review at issue is supported by substantial evidence and in accordance 
with law.’ 


14. Exclusion of Koyo’s “Roller Chain” Sales: 


In this review, Commerce accepted Koyo’s weighted-average entered 
value data in determining which sales should be excluded pursuant to 
the “Roller Chain” rule. Commerce explained its reasons for relying on 
Koyo’s weighted-average entered value data in the Final Results: 


In this case, the products under review are fungible merchandise, 
and are often untraceable in the production process. Therefore, we 
realize that it is occasionally necessary to use estimates based on 
weighted averages. Koyo’s use of weighted averages provided a rea- 
sonable measure of whether the imported scope merchandise was 
an insignificant percentage of the value of the finished product. 
Furthermore, since the imported merchandise could not be reliably 
linked to the specific finished products, Koyo’s average experience 
is a reasonable indication of the significance of the imported mer- 
chandise in the finished product. Finally, there is no evidence on the 
record to indicate that the estimated resale prices submitted by 
Koyo are unreliable and should be rejected in favor of BIA [best 
information available]. 

The Department has thus determined that Koyo reported rele- 
vant information as to its “Roller Chain” claim, and that the meth- 
ods it used in the reporting were reasonable. This decision is 
consistent with Allied-Signal Aerospace Company et al. v. United 
States et al., Slip Op. 93-1049 (June 22, 1993), where the Court of 
Appeals held that the Department cannot resort to BIA “by ignor- 


7 While the Court upholds Commerce’s decision to use the three-month test in addition to the 10% test, the Court is 
not limiting Commerce’s ability to apply a one or two month test. See infra at 80. 


8 Imports of scope merchandise are not subject to antidumping duties if they comprise an insignificant amount of the 
sales value of the finished product sold to unrelated customers in the United States. See Roller Chain, Other Than 


Bicycle, From Japan; Final Results of Administrative Review of Antidumping Finding, 48 Fed. Reg. 51,801, 51,804 
(Nov. 14, 1983). 
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ing alternative and simplified reporting methods to generate rele- 
vant information.” 


58 Fed. Reg. at 39,738. 

Torrington contends that Commerce’s reliance on Koyo’s reported 
weighted-average entered values is inconsistent with legislative intent 
to subject further manufactured merchandise to antidumping duty 
findings. Torrington’s Brief at 151-55 (referring toS. Rep. No. 1298, 93d 
Cong., 2d Sess. 172-73 (1974), reprinted in 1974 U.S.C.C.A.N. 7186, 
7310). Torrington further asserts that Commerce, in the Final Results, 
improperly relied on the CAFC decision in Allied-Signal Aerospace Co. 
uv. United States, 996 F.2d 1185 (Fed. Cir. 1993), to support its decision to 
accept Koyo’s data. Torrington’s Brief at 155-57. According to Torring- 
ton, Commerce misapplied Allied-Signal, thereby creating “a loophole 
in the antidumping duty statute.” Id. at 157. Torrington urges the Court 
to require Koyo to demonstrate that the results of the “Roller Chain” 
exclusion were not skewed due to the use of the weighted-average 
entered value data or, in the alternative, to require Commerce to apply a 
partial BIA rate. Id. 

In support of its determination, Commerce points out that neither the 
statute nor the legislative history provides any guidance as to how 
“insignificant” should be measured for purposes of excluding merchan- 
dise comprising an insignificant amount of further manufactured prod- 
ucts from the scope of review. Therefore, Commerce asserts that its 
interpretation of the statute is entitled to deference. Commerce’s Brief 
II at 78-79. 

Defendant-intervenor Koyo supports Commerce’s position on this 
issue arguing that the weighted-average entered value data provided by 
Koyo constitutes the best information available. Koyo’s Brief at 72-77. 
Koyo explains that to obtain the weighted average, Koyo multiplied the 
entered value for each of the three imported scope products by the quan- 
tity sold to the U.S. affiliate during the period of review, added the result- 
ing amounts, and divided the result by the total quantity of the three 
scope merchandise sold. Id. at 74. Koyo claims that its calculations were 
straightforward and, therefore, did not skew the results. Jd. at 74-75. 

The issue presented by Torrington is not the validity of the “Roller 
Chain” rule itself but, rather, the use of weighted averages in determin- 
ing whether the subject merchandise exceeds the one percent “Roller 
Chain” threshold. Section 1677a(e)(3), Title 19, United States Code, 
instructs Commerce to reduce exporter’s sales price by the amount of 
“any increased value, including additional material and labor, resulting 
from a process of manufacture or assembly performed on the imported 
merchandise after the importation of the merchandise and before its 
sale to a person who is not the exporter of the merchandise.” The legisla- 
tive history of this section clarifies that Congress intends for the anti- 
dumping law to cover further processed merchandise, but only if the 
manufactured or assembled products contain more than an insignifi- 
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cant amount of the imported merchandise. To this effect, the Senate 
Report states: 


[I]mported merchandise for which an exporter’s sales price calcula- 
tion must be made will not escape the purview of the Act by virtue of 
its being further processed o> manufactured subsequent to its 
importation but before its sale to the first purchaser in the United 
States unrelated to the foreign exporter * * *. The Committee does 
not intend this provision to apply, however, unless the product ulti- 
mately sold to an unrelated purchaser contains a significant 
amount by quantity or value of the imported product * * *. 


S. Rep. No. 1298, 93d Cong., 2d Sess. 172-73 (1974), reprinted in 1974 
US.C.C.A.N. 7186, 7310. See also H.R. Rep. No. 571, 93d Cong., 1st Sess. 
70 (1973). 

Since neither the statute nor the legislative history suggests the man- 
ner in which Commerce is to determine what constitutes a “significant” 
amount, Commerce’s reliance on Koyo’s weighted-average data to 
determine whether the subject merchandise exceeded the one percent 
threshold does not contravene the intent of Congress. Torrington has 
not demonstrated that this data distorted the results in such a manner 
as to result in further manufactured products containing a significant 
amount of scope merchandise being excluded from review. Considering 
that the merchandise at issue could not be specifically traced in the pro- 
duction process, the data reported by Koyo were the best alternative to 
actual entered values. Further, Koyo’s methodology for calculating the 
weighted-averages was reasonable. Accordingly, the Court sustains 
Commerce’s determination on this issue. 


15. NTN’s Selling Expenses: 


Torrington claims that Commerce erred in accepting NTN’s United 
States selling expenses on the basis of transfer prices to related parties. 
Torrington’s Brief at 158-59. Torrington argues that Commerce should 
reallocate expenses on the basis of prices to unrelated customers rather 
than permit NTN to influence the amount of adjustments by controlling 
the setting of transfer prices. Jd. at 158. Torrington also asserts that it 
provided information concerning the unreliability of NTN’s transfer 
prices while Commerce failed to document its review of NTN’s transfer 
prices in the administrative record. Id. at 158-59. 

Commerce responds that in verifying NTN’s transfer prices, it found 
no discrepancies or evidence of price manipulation. Commerce’s Brief II 
at 80. Commerce further alleges that it randomly tested NTN’s transfer 


prices and did not find any reason to suspect price manipulation. Jd. at 
80-81. 


Defendant-intervenor NTN supports Commerce’s position arguing 
that the Court should not consider the evidence presented by Torring- 
ton concerning NTN’s transfer prices because Torrington did not refer 
to this evidence in its principal administrative brief. Defendant-Interve- 
nors NTN Bearing Corporation of America, American NTN Bearing 
Manufacturers and NTN Corporation’s Response to Plaintiff's, The 
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Torrington Company Rule 56.2 Judgment on the Agency Record and 
Plaintiff-Intervenor’s Federal-Mogul Corporation Memorandum in 
Support Thereof (“NTN’s Brief II”) at 47-49. In the alternative, NTN 
submits that there is no evidence that the sample list of transfer prices 
provided by Torrington is representative of NTN’s pricing. Jd. at 46. 
Pursuant to 19 U.S.C. § 1677b(a)(4)(B) (1988) and 19 C.ER. § 353.56, 
Commerce makes adjustments for differences in circumstances of sale. 
In the present review, for the purpose of calculating circumstance of sale 
adjustments, Commerce accepted NTN’s allocation of selling expenses 
on the basis of transfer prices. Final Results, 58 Fed. Reg. at 39,741. 
Commerce explained its reasons for relying upon NTN’s transfer prices 


for the purpose of computing circumstance of sale adjustments as fol- 
lows: 


Although we agree that there is the potential for the misallocation 
of expenses if transfer prices are unreasonable, our examination of 
information on the record gives us no reason to believe that NTN’s 
transfer prices are misstated. To test this, we randomly compared 
transfer prices for several products with the corresponding COPs of 
these products and found that transfer prices either equaled or 
exceeded the COPs. For this reason, and because Torrington pro- 
vided no evidence that NTN’s transfer prices are unreasonable, we 
have accepted NTN’s allocation methodology. 


Id. 

Torrington’s evidence concerning the reliability of NTN’s transfer 
prices is insufficient to demonstrate the existence of price manipulation 
by NTN. Torrington presented Commerce with a random sampling of 
transfer prices without demonstrating that the examples chosen were 
actually representative of NTN’s transfer pricing. See Pre-Preliminary 
Determination Comments of the Torrington Company Regarding NTN 
Corporation (Japan), C.R. Document No. 163, Fiche 322, Frame 59. 
NTN responded to Torrington’s allegations and explained the reason 
for the existence of the transfer prices cited by Torrington. See Letter 
from Law Firm of Barnes, Richardson & Colburn to Hon. Ronald H. 
Brown dated April 5, 1993, C.R. Document No. 167, Fiche 324, Frame 
55. Furthermore, while transfer prices can be considered suspect, Com- 
merce conducted a test comparing random transfer prices with corre- 
sponding cost of production data to ensure the reliability of the transfer 
prices reported by NTN. See Final Results, 58 Fed. Reg. at 39,741. Thus, 
in light of both the absence of evidence demonstrating price manipula- 
tion by NTN, and the measures taken by Commerce to test the reliabil- 
ity of the reported prices, the Court finds that Commerce’s actions are 
supported by substantial evidence on the agency record. 


16. Adjustment to NTN’s United States Price: 


Torrington objects to Commerce’s acceptance of NTN’s downward 
adjustments to United States indirect selling expenses for interest paid 
on cash deposits. Torrington’s Brief at 160-61. According to Torrington, 
such expenses are not subject to verification and are hypothetical in 
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nature because NTN may receive refunds with interest to compensate 
for any over-deposits of antidumping duties. Jd. at 161 (referring to 19 
US.C. § 1677g (1988)). 

Commerce agrees that a remand is necessary to permit Commerce to 
reconsider its approach. Commerce’s Brief II at 81-82. 

Defendant-intervenor NTN supports Commerce’s actions in the 
Final Results, claiming that the refund of over-deposits with interest 
does not adequately compensate NTN for its selling expenses. NT'N’s 
Brief IT at 50: NTN further argues that this Court’s decision in Federal- 
Mogul Corp. v. United States, 17 CIT 88, 108, 813 F. Supp. 856, 872 
(1993), holding that Commerce is not required to deduct cash deposits 
from USP supports its position. 

In the Final Results, Commerce stated the following with respect to 
NTN’s interest expenses: 


We do not consider cash deposits of estimated antidumping duties 
to be direct selling expenses. Therefore, we also do not consider 
interest paid on such deposits to constitute a direct selling expense. 
Accordingly, we have accepted, in principle, NTN’s offset to interest 
expenses for interest paid on cash deposits. 


58 Fed. Reg. at 39,749. The Court finds that a remand is necessary for 
Commerce to reconsider its approach on this issue. Commerce does not 
provide any reasons for its decision to treat cash deposits and the inter- 
est paid on such deposits in the same manner. Further, in Federal-Mo- 
gul, 17 CIT at 108, 813 F. Supp. at 872, the Court held that “the ITA was 
correct to deduct from USP only deposits of the actual normal import 
duties owed which can be accurately determined, and the ITA was cor- 
rect not to deduct cash deposits of estimated antidumping duties, which 
may not bear any relationship to the actual dumping duties owed, from 
USP” The decision in Federal-Mogul did not address the issue of inter- 
est paid on cash deposits and, therefore, this Court declines to extend 
the holding in Federal-Mogul in the manner suggested by NTN. Thus, 
the Court remands this issue to Commerce to determine whether a 
downward adjustment to United States indirect selling expenses for 
interest paid on cash deposits is proper. 


17. NTN’s Liaison Expenses: 


NTN maintained a liaison office in the U.S. to facilitate sales to an 
unrelated party. Torrington contends that Commerce improperly 
excluded NTN’s liaison expenses from U.S. indirect selling expenses. 
Torrington’s Brief at 162-63. According to Torrington, the expenses 
should have been deducted from purchase price sales pursuant to 19 
U.S.C. § 1677a(d)(2)(A) (1988). In the alternative, Torrington asserts 
that the liaison expenses should be treated as commissions and 
deducted from purchase price even though these expenses were paid toa 
related party. According to Torrington, the CAFC decision in LMI-La 
Metalli, 912 F.2d at 459, supports Torrington’s position that commis- 
sions paid to related parties are not per se unreliable. Torrington’s Brief 
at 163. 
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Commerce responds that 19 U.S.C. § 1677a(d)(2)(A) applies only to 
movement expenses which typically include U.S. inland freight and 
insurance expenses, U.S. brokerage, handling and port charges, U.S. 
customs duties, international freight expenses, foreign inland freight 
and insurance expenses, and foreign brokerage, handling and port 
charges. Commerce’s Brief II at 83. Commerce insists that expenses 
associated with maintaining a liaison office in the U.S. to facilitate com- 
munication with an unrelated U.S. buyer cannot be characterized as 
movement expenses. Id. at 84. Commerce also rejects Torrington’s clas- 
sification of these expenses as commissions arguing that there is no evi- 
dence that the expenses were incurred based on a percentage of the 
liaison sales or on the profit to NTN. Id. at 84-85. Commerce concludes 
that LMI-La Metalli is not applicable because the expenses at issue are 
not commissions. Id. at 85-86. 

Defendant-intervenor NTN supports Commerce’s position on this 
issue. NT'N’s Brief II at 51-52. 

Section 1677a(d)(2)(A) instructs Commerce to reduce purchase price 
by “the amount, if any, included in such price, attributable to any addi- 
tional costs, charges, and expenses, and United States import duties, 
incident to bringing the merchandise from the place of shipment in the 
country of exportation to the place of delivery in the United States.” The 
Court agrees with Commerce that the liaison expenses at issue are not 
covered by this provision. The record indicates that the expenses were 
associated with shipping the merchandise to the unrelated company’s 
warehouse in Japan. See Verification Report, C.R. Document No. 162, 
Fiche 322, Frame 19. Thus, the expenses incurred cannot be classified as 
movement expenses because they were not incident to bringing the mer- 
chandise into the United States. 

The next issue is whether these payments constitute related-party 
commissions requiring a circumstance of sale adjustment pursuant to 
19 U.S.C. § 1677b(a)(4)(B). Commerce’s regulations provide the follow- 
ing guidelines for adjustments due to differences in circumstances of 
sales: 


(a) In general. (1) Incalculating foreign market value, the Secretary 
will make a reasonable allowance for a bona fide difference in the 
circumstances of the sales compared if the Secretary is satisfied 
that the amount of any price differential is wholly or partly due to 
such difference. In general, the Secretary will limit allowances to 
those circumstances which bear a direct relationship to the sales 
compared. 

(2) Differences in circumstances of sale for which the Secretary 
will make reasonable allowances normally are those involving dif- 
ferences in commissions * * *. 


19 C.FR. § 353.56. 

The record is unclear as to whether the liaison expenses are actually 
commissions, but the Court need not determine this issue because even 
if such expenses are commissions, a circumstance of sale adjustment is 
not warranted. In LMI-La Metalli, the CAFC permitted a circumstance 
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of sale adjustment where LMI-La Metalli Industriale, S.p.A. (“LMI”) 
provided evidence that commissions paid to a subsidiary of LMI, Ponti- 
nox, were at arm’s length and directly related to the sales under review. 
912 F.2d at 460. In that case, LMI presented data comparing its agency 
relationships in other countries to the commissions paid to the subsid- 
iary. Based on this evidence, the court concluded that the subsidiary was 
a bona fide agent of LMI. Id. Contrary to Torrington’s assertions, LMI- 
La Metalli does not impose a duty on Commerce to investigate such 
transactions to determine whether they are arms length. The decision 
in LMI-La Metalli focuses on Commerce’s duty not to ignore evidence 
on the record. Specifically, in reference to commission payments to 
related parties, the court noted that “[m]Janipulation may be possible, 
but speculation as to its existence must yield to evidence. When all of the 
circumstances are considered, we conclude that Pontinox was, on the 
record before us, the bona fide agent of LMI.” 912 F.2d at 460 (emphasis 
added) (citations omitted). On the record before this Court, there is no 
evidence that the commissions were based on arms-length transactions. 
Accordingly, the Court sustains Commerce on this issue. 


18. Treatment of NTN’s Aftermarket Sales: 

In the Final Results, Commerce recognized three distinct commercial 
levels of trade for NTN: original equipment manufacturers (“OEMs”), 
distributors and aftermarket customers. 58 Fed. Reg. at 39,767. Tor- 


rington argues that sales to aftermarket customers and distributors 
should have been collapsed to form a single level of trade. Torrington’s 
Brief at 165-71. According to Torrington, the evidence on the record, 
i.e., differences in price without an analysis of selling expenses, is not 
enough to support a finding of separate levels of trade. Jd. at 167. Tor- 
rington further alleges that Commerce’s treatment of NTN on this issue 
is inconsistent with its treatment of NSK. Jd. at 167-68. Finally, Tor- 
rington claims that Commerce’s classification of aftermarket sales 
resulted in a comparison of merchandise from different levels of trade 
that violated both 19 U.S.C. § 1677(16) and 19 C.FR. § 353.58 (1993). 
Torrington’s Brief at 169-70. 

In the Final Results, Commerce stated the following regarding its lev- 
el-of-trade classifications: 


We initially base our level-of-trade classifications on the function of 
the class of customer reported by respondents. Those classifica- 
tions may be rebutted by such factors as differences in prices and 
selling expenses that discredit a respondent’s distinctions. See 
Import Administration Policy Bulletin 92/1, July 29, 1992. Because 
our preliminary level of trade analysis did not focus on the function 
of the customer category, we concur with NTN that we improperly 
combined distributor and aftermarket sales. Further, we note that 
Torrington failed to provide any evidence to rebut NTN’s claim that 
aftermarket sales constituted a distinct level of trade. Because we 
have no information to suggest that NTN’s aftermarket customers 
perform the same function as either original equipment manufac- 
turers or distributors, or that the prices and selling expenses for 
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sales to aftermarket customers do not differ from those to other cus- 
tomer categories, we conclude that NTN’s sales to aftermarket cus- 
tomers constitute a distinct level of trade. Therefore, we have 
compared aftermarket sales in the United States first to aftermar- 
ket sales of such or similar merchandise in the home market. 


58 Fed. Reg. at 39,767. 

Commerce explains that pursuant to its “functional test,” it presumes 
that net prices and selling expenses are different at each level of trade. 
According to Commerce, Torrington failed to overcome this rebuttable 
presumption. Commerce’s Brief II at 87-89. Commerce also distin- 
guishes its treatment of NTN from that of NSK, explaining that NSK 
provided information based on an end-use analysis rather than on a 
functional analysis. Jd. at 89. Finally, Commerce claims that its method 
of comparing identical merchandise at the same level of trade and then 
matching identical merchandise at the next most comparable level of 
trade is consistent with both 19 U.S.C. § 1677(16) and 19 C.ER. 
§ 353.58. Id. at 90-93. 

Defendant-intervenor NTN supports Commerce’s position on this 
issue. NT'N’s Brief II at 52-56. 

Commerce’s regulations instruct it to “calculate foreign market value 
and United States price based on sales at the same commercial level of 
trade.” 19 C.ER. § 353.58. To effectuate this regulation, Commerce’s 
methodology for determining levels of trade is as follows: 


In asking for LOT [level of trade] information, the Department is 
trying to determine where in the distribution chain the respon- 
dent’s customer falls (end user, distributer, retailer). The presump- 
tion is that the net price and/or selling expenses and, therefore, the 
foreign market value (FMV) are different at each LOT. Therefore, it 
appears reasonable to match at LOT if the different customer cate- 
gories have different functions. In other words, if the respondent 
reports LOT with distinct, discernible functions, the Department 
will, when possible, make matches at the same level of trade, unless 
— is evidence to rebut the assumption that FMV is affected by 
LOT. 

The next question is, how can parties rebut the underlying 
assumption? In the past the Department has articulated a price cor- 
relation test and has been upheld in the courts. Upon further con- 
sideration we find that the test should encompass both prices and 
selling expenses, because selling expenses also affect the foreign 
market value. Therefore, only if a contesting party has shown that 
there is not a significant correlation between prices and selling 
expenses on the one hand, and levels of trade on the other, will we 
disregard the level of trade when making sales comparisons in cases 
where different functional levels of trade exist. 


Import Administration Policy Bulletin 92/1, July 29, 1992 (“Policy Bul- 
letin”) (emphasis added). In the Policy Bulletin, Commerce clearly 
states that in order for a respondent to rebut a level of trade classifica- 
tion, the respondent must present evidence concerning both prices and 
selling expenses. In spite of Commerce’s citation to this Policy Bulletin 
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in the Final Results, in actuality, Commerce failed to apply the analysis 
stated therein. Commerce erred by focusing on Torrington’s failure to 
show that “prices and selling expenses for sales to aftermarket custom- 
ers do not differ from those to other customer categories.” 58 Fed. Reg. 
at 39,767. Before considering whether Torrington satisfied its burden, 
Commerce should have determined whether NTN demonstrated that 
with respect to aftermarket customers, distributors and OEMs, prices 
and selling expenses do differ. While there is evidence supporting a find- 
ing that prices varied among sales to aftermarket customers, distribu- 
tors and OEMs, the Court has not found any evidence on the record 
concerning selling expenses. See Verification Report, C.R. Document 
No. 162, Fiche 322, Frames 16-17. Accordingly, this issue is remanded to 
Commerce to determine whether NTN satisfied its burden by demon- 
strating that selling expenses for aftermarket customers were different 
than for distributors and OEMs and, if not, to collapse aftermarket and 
distributor sales to form a single level of trade. 


19. Home Market Viability: 


Torrington alleges that Commerce failed to achieve a fair or accurate 
comparison between sales in the U.S. and sales in the foreign market by 
calculating home market viability for NMB/Pelmec Singapore and 
NMB/Pelmec Thailand based on quantity alone. Because of the differ- 
ences in diameters of the bearings under review, Torrington contends 
that Commerce should have determined viability based on weight 
rather than quantity. Torrington also asserts that Commerce should 
have conducted its viability test on the basis of such or similar merchan- 
dise, rather than by class or kind of merchandise. Torrington’s Brief at 
172-75, 187-91. 

Commerce responds that it determined that the number of bearings 
sold was usually the best measure of the viability of the home market 
and, therefore, required NMB/Pelmec to report its sales upon this basis. 
Commerce’s Brief IT at 95. In the Final Results, Commerce stated: 


Torrington has provided no evidence that weight is a better indica- 
tor of commercial activity in a particular market than sales quan- 
tity. Further, NMB/Pelmec Thai and NMB/Pelmec Singapore did 
not report data on bearing weight because, in accordance with the 
instructions contained in our original and supplemental questionn- 
aires, they were able to determine that the home market was viable 
on the basis of sales quantities. Because NMB/Pelmec Thai and 
NMB/Pelmec Singapore complied fully with our instructions, and 
because we find no basis for believing that bearing weight provides 
a better indication of market activity than sales quantity, we have 
accepted the viability data that respondents reported in these 
reviews. 


58 Fed. Reg. at 39,784. NMB/Pelmec supports Commerce’s position on 
this issue. Briefof NMB/Pelmec in Opposition to The Torrington Compa- 
ny’s and Federal Mogul Corporation’s Motions for Judgment Upon the 
Administrative Record (“NMB/Pelmec’s Brief”) at 22-27. 





U.S. COURT OF INTERNATIONAL TRADE 99 


In Torrington, 19 CIT at__, 881 F. Supp. at 646, the Court upheld 
Commerce’s methodology. The Court noted that the statute “provides 
general guidance and leaves the application of a particular methodology 
to the administering authority.” Id. The Court concluded that Com- 
merce’s use of quantity as a measure of home market viability was a rea- 
sonable means of measuring the viability of the home markets. Id. The 
Court adheres to its prior decision and sustains Commerce on this issue. 


20. NMB/Pelmec’s “Route B,” Bonded Warehouse and Dollar Denomi- 
nated Sales: 


A. “Route B” Sales: 


Torrington contends that Commerce should have excluded NMB/Pel- 
mec’s “Route B” sales to Thailand from its home market database. 
Torrington’s Brief at 177-80. Torrington argues that Commerce’s treat- 
ment of NMB/Pelmec’s “Route B” sales is inconsistent with Com- 
merce’s actions in the original investigation in which Commerce 
determined that the “Route B” sales were third country sales because of 
the unusual circumstances surrounding the sales. Jd. at 177-78. Tor- 
rington further alleges that Commerce should have excluded the “Route 
B” sales from the home market database because the sales were not 
made in the ordinary course of trade. Jd. at 183-84. In the alternative, 
Torrington asserts that Commerce should have rejected all adjustments 
for pre-sale movement expenses associated with “Route B” sales. Jd. at 
185. 

Commerce responds that in comparing prices in the United States 
and in the home market, the antidumping statute provides that FMV 
must be based upon sales in the home market which are in the ordinary 
course of trade. Commerce’s Brief IJ at 103 (citing 19 U.S.C. 
§ 1677b(a)(1)). Commerce asserts that in the original investigation it 
did not treat the “Route B” sales as home market sales because the first 
sale to an unrelated party took place in Singapore, a third country. Com- 
merce’s Brief IT at 105. Commerce contrasts this with the instant review 
and the two prior reviews in which Commerce treated the “Route B” 
sales as home market sales because even though the sales were exported 
to Singapore prior to delivery to customers in Thailand, the first sale to 
an unrelated party occurred in Thailand. Jd. at 105-06. 

Commerce further states that the statute and applicable regulation 
instruct Commerce to consider the conditions and practices which, for a 
reasonable period prior to the time of exportation of subject merchan- 
dise, have been normal in the trade of merchandise of the same class or 
kind in the home market country. Commerce’s Brief II at 107 (citing 19 
U.S.C. § 1677(15) (1988); 19 C.FR. § 353.46(b) (1993)). Because NMB/ 
Pelmec Thailand is subject to government restrictions upon the amount 
of merchandise it may ship directly to customers in Thailand, it has 
devised a method to circumvent those restrictions in order to increase 
its sales in the home market. Commerce argues it is perfectly logical, 
therefore, to recognize that the circumstances surrounding “Route A” 
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and “Route B” sales will differ and to include “Route B” sales in the 
home market database. Commerce’s Brief II at 107. 

However, Commerce agrees with Torrington, that a remand is neces- 
sary to treat home market movement expenses associated with “Route 
B” sales in amanner consistent with Ad Hoc, 13 F.3d at 398. Commerce’s 
Brief II at 107-08. 

Defendant-intervenor NMB/Pelmec asserts that it ships Thai- 
manufactured bearings to unrelated customers in the Thai home mar- 
ket via two routes. “Route A” merchandise is shipped within Thailand to 
unrelated customers. “Route B” merchandise is exported from Thai- 
land and shipped to NMB/Pelmec’s Singapore selling affiliate before 
being returned to Thailand for delivery to the unrelated customer. 
“Route B” shipments are made to comply with Thai governmental pro- 
grams which exempt material inputs of merchandise manufactured in 
Thailand for exportation from certain import duties and taxes. NMB/ 
Pelmec argues that under these programs only a small quantity of the 
finished merchandise can be shipped directly in Thailand (that is, via 
Route A). Since NMB/Pelmec’s home market sales of bearings exceed 
this quantity, most bearings NMB/Pelmec sells to unrelated customers 
in Thailand are exported from Thailand to Singapore and then imported 
into Thailand. NMB/Pelmec argues that such exportation to comply 
with benefit programs is indeed “in the ordinary course of trade” in 
Thailand. NMB/Pelmec’s Brief at 27-32. 

NMB/Pelmec opposes a remand to reconsider Commerce’s treatment 
of “Route B” freight expenses arguing that Ad Hoc is limited to the cal- 
culation of FMV based on purchase price. Jd. at 32. 

In the original investigation, Commerce stated: 


With respect to the sales to Singapore that were re-imported into 
Thailand, we found at verification that NMB/Pelmec Thai had 
knowledge that these sales were ultimately destined for delivery 
and consumption in Thailand. However, knowledge is only one fac- 
tor that we considered in determining whether these sales are 
appropriately home market or third country sales. We also consid- 
ered the other, unusual circumstances surrounding these transac- 
tions. For example, because these sales were exempt from certain 
taxes and import duties associated with other home market sales, 
the prices of these sales were not typical home market prices. In 
addition, the goods are physically exported from Thailand, and the 
first sale to an unrelated party takes place in Singapore. Lastly, 
these sales earn export subsidies and are considered exports by the 
Government of Thailand for purposes of maintaining export statis- 
tics. All of these factors combined outweigh the importance of 
knowledge of the final destination in the determination of whether 
these sales are properly considered home market or third country 
sales. Therefore, we have determined that these sales are appropri- 
ately considered third country sales. 
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Final Determination of Sales at Less Than Fair Value: Ball Bearings 
and Parts Thereof From Thailand, 54 Fed. Reg. 19,117, 19,118-19 (May 
3, 1989) (emphasis added). 

In the Final Results of this review, Commerce stated: 


In previous reviews, we have accepted bonded warehouse sales to 
unrelated parties and “route B” sales in which the first unrelated 
purchaser is located in Thailand as home market sales. NMB/Pel- 
mec Thai has reported its bonded warehouse and “route B” sales in 
the same manner as in previous reviews, and Torrington has pro- 
vided no evidence to distinguish the sales at issue in this review 
from those that we accepted as home market sales in previous 
reviews. As a result, we have treated NMB/Pelmec Thai’s bonded 


warehouse and “route B” sales as home market sales for these final 
results. 


58 Fed. Reg. at 39,782-83. 

In Torrington, 19 CIT at __, 881 F. Supp. at 648, this Court found 
that Commerce’s decision to accept “Route B” sales as home market 
sales during the second administrative reviews to be inconsistent with 
Commerce’s decision in the original investigation. The Court remanded 
the issue to Commerce to provide an explanation for its change in find- 
ings or, if no reasonable explanation could be given, to exclude the 
“Route B” sales from the home market database. Jd. Although govern- 
ment counsel in this case argues that “Route A” and “Route B” sales are 
different, Commerce failed to explain on the record why Commerce 
arrived at a different conclusion in this case than it did in the original 
investigation where Commerce determined that “Route B” sales were 
appropriately considered third country sales. Accordingly, the Court 
remands this case to Commerce to explain why it changed its findings. If 
no reasonable explanation can be given, Commerce is to exclude “Route 
B” sales from the home market database. 

On remand, Commerce is to deny the adjustment to FMV for move- 
ment expenses associated with the “Route B” sales only where FMV was 
calculated using purchase price. See supra at 40-41. 


B. Bonded Warehouse-to-Bonded Warehouse Sales: 


Torrington claims that by accepting sales from NMB/Pelmec’s 
bonded warehouse to customers’ bonded warehouse (“bonded ware- 
house sales”) as the basis for foreign market value, Commerce disre- 
garded agency precedent, statutory and regulatory requirements 
because (1) it ignored the unusual circumstances surrounding bonded 
warehouse sales, indicating that the sales were not in the “ordinary 
course of trade,” and (2) it ignored the fact that bonded warehouse sales 
were not destined for “home consumption.” Torrington’s Brief at 
180-84 (citing 19 U.S.C. § 1677b(a)(1); 19 C.FR. § 353.46). Torrington 
asserts both Commerce, in the original investigation, and NMB/Pelmec 
in the review at issue, recognized the unusual circumstances of these 
sales. Torrington cites to the original investigation wherein Commerce 
determined that bonded warehouse sales were considered third country 
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sales because of the unusual circumstances surrounding them. Torring- 
ton’s Brief at 180. 

Commerce states that, although Commerce treated bonded ware- 
house sales in the original investigation as third country sales, Com- 
merce accepted these sales in this and the previous administrative 
review as home market sales because they were made to an unrelated 
customer, whereas the bonded warehouse sales in the original investiga- 
tion were made toa related party. Commerce’s Brief II at 108. Commerce 
explains that it did not treat NMB/Pelmec’s bonded warehouse sales as 
home market sales in the original investigation because they were third 
country sales, not because Commerce found that these sales were out- 
side the ordinary course of trade. Jd. at 110-11. Commerce argues that 
the only evidence offered by Torrington, i.e., its allegation that NMB/ 
Pelmec made these sales to avoid home market sales quantity restric- 
tions, fails to demonstrate that NMB/Pelmec’s bonded warehouse sales 
were not made within the ordinary course of trade. Commerce’s Brief II 
at 110. Commerce further asserts that it properly determined that 
NMB/Pelmec Thailand’s bonded warehouse sales were sales for home 
consumption because Commerce had no probative evidence that the 
merchandise placed in NMB/Pelmec’s bonded warehouse was subse- 
quently exported. Jd. at 111-12. 

NMB/Pelmec, defendant-intervenor, argues that its bonded ware- 
house sales meet all of the requirements of 19 U.S.C. § 1677b(a)(1) in 


that they were sold “in the principal markets of the country from which 
exported, in the usual commercial quantities and in the ordinary course 
of trade for home consumption.” NMB/Pelmec’s Brief at 33. 

In the original investigation, Commerce stated: 


A large percentage of NMB/Pelmec Thai’s home market sales of 
ball bearings are made from its own bonded warehouse to the 
bonded warehouse of a related original equipment manufacturer 
(OEM) in Thailand. Bonded warehouses in Thailand are by their 
very nature for exportation and, as such, bonded warehouse sales 
between related parties cannot be considered domestic sales. 


Final Determination of Sales at Less Than Fair Value: Ball Bearings 
and Parts Thereof From Thailand, 54 Fed. Reg. at 19,119. As indicated 
above, Commerce determined in the original investigation that sales 
from NMB/Pelmec Thailand’s bonded warehouse to the bonded ware- 
house of a related entity should be considered third country sales. Jd. In 
contrast, the sales at issue in the current review are sales to an unre- 
lated customer in Thailand. Final Results, 58 Fed. Reg. at 39,782-83. 
In Torrington, 19 CIT at ___, 881 F. Supp. at 649-50, the Court 
upheld Commerce’s treatment of NMB/Pelmec’s bonded warehouse 
sales in the second administrative review. In response to Torrington’s 


arguments, which were identical to the ones in the case at bar, the Court 
stated the following: 


Commerce having set forth adequate reasons for its decision to 
accept NMB’s bonded warehouse sales as being made in the ordi- 





U.S. COURT OF INTERNATIONAL TRADE 103 


nary course of trade and for home consumption, and Torrington 
having failed in its burden to prove otherwise, this Court finds that 
Commerce’s decision that NMB’s bonded warehouse sales were 
made in the ordinary course of trade and for home consumption and 
its treatment of NMB’s bonded warehouse-to-warehouse sales as 
home market sales is supported by substantial evidence contained 
in the administrative record and is in accordance with law. 

Id. Similarly, Torrington has failed to present evidence supporting its 

position in this case, therefore, the Court sustains Commerce on this 

issue. 


C. Dollar-Denominated Sales: 


Torrington also objects to Commerce’s decision to treat U.S. dollar- 
denominated sales as home market sales. Torrington argues that Com- 
merce should have presumed that the dollar-denominated sales 
reported by NMB/Pelmec Thailand were destined for the United States 
and excluded them from the home market. Torrington’s Brief at 185-86. 

In rebuttal, Commerce explains that it requires respondents to pro- 
vide prices and expenses in the currency in which the transactions 
occurred. Commerce’s Brief II at 112. Accordingly, Commerce states 
that NMB/Pelmec Thailand properly reported U.S. dollar-denominated 
sales as such, and Commerce treated these sales as home market sales 
because there was no evidence that NMB/Pelmec Thailand knew, or had 
reason to know, the ultimate destination was other than the home mar- 


ket. Id. at 113. Defendant-intervenor NMB/Pelmec agrees with Com- 
merce’s determination on this issue. NMB/Pelmec’s Brief at 34-35. 

In the Final Results, Commerce explained its reason for treating 
NMB/Pelmec’s U.S. dollar-denominated sales as home market sales as 
follows: 


We would find [U.S. dollar-denominated sales] not to be home mar- 
ket sales only if the manufacturer was informed in advance, or had 
reason to know, of the ultimate destination of the merchandise, 
such as a result of special markings, market-specific specifications, 
or shipping instructions. In this review, there is no evidence in the 
record to suggest that NMB/Pelmec Thai had reason to know that 
USS. dollar-denominated sales or sales to Thai affiliates of U.S. com- 
panies consisted of merchandise destined for the United States. 
Therefore, we have treated such sales as home market sales for 
these final results. 

58 Fed. Reg. at 39,783. 

Torrington bears the burden of proving whether the U.S. dollar-de- 
nominated sales were outside the ordinary course of trade and not for 
home consumption. See Torrington,19CITat___, 881 F Supp. at 649; 
see also Nachi-Fujikoshi Corp. v. United States, 16 CIT 606, 608, 798 F. 
Supp. 716, 718 (1992). The only evidence Torrington offers to support 
its position is that NMB/Pelmec received U.S. dollars for the sale. This is 
insufficient to prove that these sales were not for home consumption. 
The fact that the currency used for a transaction between NMB/Pelmec 
and Thai affiliates for U.S. companies is U.S. dollars does not necessarily 
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mean the ultimate destination for the merchandise is the United States. 
Commerce, in the Final Results, adequately explained the evidence it 
looks for in determining whether sales are outside the ordinary course 
of trade and not for home consumption. See Final Results, 58 Fed. Reg. 
at 39,783. As Torrington has failed to produce this evidence, the Court 
finds that Commerce’s treatment of NMB/Pelmec’s dollar-denominated 
sales as home market sales is supported by substantial evidence on the 
administrative record and in accordance with law. 


21. Calculation of NMB/Pelmec’s Profit: 


Torrington argues that Commerce erred by failing to exclude NMB/ 
Pelmec’s sales to related parties that were not found to have been made 
at arm’s-length prices in calculating statutory profit for constructed 
value. Torrington’s Brief at 192-95. According to Torrington, Com- 
merce’s actions conflict with the statute, regulations and prior practice. 
Id. (citing 19 U.S.C. § 1677b(a); 19 C.ER. § 353.45 (1993); Final Deter- 
minations of Sales at Less Than Fair Value: Certain Hot-Rolled Carbon 
Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat Products, 
Certain Corosion-Resistant Carbon Steel Flat Products, and Certain 
Cut-to-Length Carbon Steel Plate From Korea, 58 Fed. Reg. 37,176 
(1993)). 

Commerce agrees that it improperly included NMB/Pelmec Thai- 
land’s sales to related parties in the calculation of profit for constructed 
value and requests a remand to correct its error. Commerce’s Brief II at 
113-14. 

NMB/Pelmec, defendant-intervenor, argues that Commerce’s actions 
were proper because there is no statutory requirement that Commerce 
exclude data on related-party sales in the constructed value profit cal- 
culation. NMB/Pelmec’s Brief at 37-38. 

Transactions between related parties are governed by 19 C.FR. 
§ 353.45 which states that “the Secretary ordinarily will calculate for- 
eign market value based on [a related party sale] only if satisfied that the 
price is comparable to the price at which the producer or reseller sold 
such or similar merchandise to a person not related to the seller.” Thus, 
before Commerce may use related party sales to calculate FMV, it must 
determine whether the selling prices reflect market prices. Commerce 
acknowledges that it failed to address this issue in the Final Results 
even though Torrington raised it during the administrative proceed- 
ings. Commerce’s Brief II at 114; see also Final Results, 58 Fed. Reg. at 
39,753. As such, the Court agrees that a remand is necessary for Com- 
merce to determine whether the prices for the related-party sales were 
market prices. Ifthe prices do not reflect market prices, Commerce must 
exclude such sales from its calculation of profit. 

22. Clerical Errors: 


Torrington alleges that Commerce made clerical errors in its Final 
Results with respect to NTN, Nachi-Fujikoshi Corporation, SKF-Ger- 
many, FAG-Germany, INA-Germany, FAG-Italy, SKF-Sweden, SKF- 
France, RHP-United Kingdom, and FAG-United Kingdom. Torring- 








U.S. COURT OF INTERNATIONAL TRADE 105 


ton’s Brief at 134-148.9 Commerce agrees that a remand is necessary to 
correct all of these errors. Commerce’s Brief II at 73. 

Defendant-intervenors, NTN, INA, FAG and RHP disagree with Tor- 
rington and Commerce regarding several of the clerical errors. See 
NTN’s Brief II at 45; Response of Defendant-Intervenors INA Walzlager 
Schaeffler KG and INA Bearing Company, Inc. to the Motions of Plain- 
tiff The Torrington Company and Plaintiff-Intervenor Federal-Mogul 
Corporation for Judgment Upon the Administrative Record at 19-20; 
FAG’s Brief II at 83-84; Opposition of Defendant-Intervenors RHP 
Bearings and RHP Bearings Inc. to Plaintiff’s and Plaintiff-Interve- 
nor’s Motion for Judgment on the Agency Record at 28-29. The central 
issue raised by the defendant-intervenors concerns Commerce’s deci- 
sion to exclude below-cost sales made in one or two months during the 
period of review. Due to a clerical error, Commerce failed to achieve this 
result in the final determination. Defendant-intervenors contend that 
this is not an error, but rather a change in Commerce’s policy to only 
exclude sales that were made during at least three months of the period 
of review. See, e.g., FAG’s Brief II at 83-84. The Court has recently 
upheld Commerce’s decision during the administrative review at issue 
to exclude below-cost sales that were made in one or two months during 
the period of review. INA Walzlager Schaeffler KG v. United States, 20 
CIT _,,__, Slip Op. 96-26 at 9 (Jan. 29, 1996). Accordingly, the 
Court agrees with Torrington and Commerce that a clerical error exists 
and should be corrected on remand. 

After an examination of the administrative record, the Court finds 
that a remand is necessary for Commerce to correct all of the clerical 
errors alleged by Torrington. This case is hereby remanded to Com- 
merce to correct the errors. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to: (1) reconsider its methodology for computing inventory 
carrying costs; (2) reallocate NSK’s advertising expenses; (3) deny 
adjustment to FMV for home market pre-sale freight expenses where 
FMV was calculated using purchase price; (4) develop a methodology 
which removes post-sale price adjustments and rebates paid on sales of 
out-of-scope merchandise from its calculations of FMV or, if no viable 
method can be developed, deny such an adjustment in its calculation of 
FMV; (5) reconsider its decision to accept NTN’s downward adjust- 
ments to United States indirect selling expenses for interest paid on 
cash deposits; (6) determine whether NTN demonstrated that selling 
expenses for aftermarket customers were different than for distributors 
and OEMs and, if not, collapse sales to aftermarket customers and dis- 
tributors to form a single level of trade; (7) provide a reasonable 
explanation as to why Commerce changed its finding in the original 


9 Torrington originally claimed that a clerical error existed concerning SKF-Italy. Torrington withdrew this claim in 
its reply brief. See Reply of The Torrington Company, Plaintiff; to Responses of the United States, Defendant, and Vari- 
ous Defendant-Intervenors to Torrington’s Motion for Judgment on the Agency Record Pursuant to Rule 56.2 at 62. 
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investigation that “Route B” sales are third country sales or, if none can 
be given, exclude these sales from the home market database; (8) deter- 
mine whether NMB/Pelmec’s related party sales were made at market 
prices and, if not, exclude such sales from its calculation of profit; and 
(9) correct various clerical errors. Commerce is sustained as to all other 
issues. 

Remand results are due within ninety (90) days of the date this opin- 
ion is entered. Any comments or responses are due within thirty (30) 
days thereafter. Any rebuttal comments are due within fifteen (15) days 
after the date responses or comments are due. 





(Slip Op. 96-38) 


HUMANE SOCIETY OF THE UNITED STATES, HUMANE SOCIETY 
INTERNATIONAL, DEFENDERS OF WILDLIFE, ROYAL SOCIETY FOR THE 
PREVENTION OF CRUELTY TO ANIMALS, WHALE AND DOLPHIN 
CONSERVATION SOCIETY, AND EARTH ISLAND INSTITUTE, PLAINTIFFS v. 
RON BROWN, SECRETARY OF COMMERCE, AND WARREN CHRISTOPHER, 
SECRETARY OF STATE, DEFENDANTS 


Court No. 95-05-00631 
[On cross-motions, summary judgment for the plaintiffs. ] 


(Decided February 16, 1996) 


Sierra Club Legal Defense Fund (Patti A. Goldman) for the plaintiffs. 

Frank W. Hunger, Assistant Attorney General; Lois J. Schiffer, Acting Assistant Attor- 
ney General; David M. Cohen, Director, Commercial Litigation Branch, Civil Division 
(Jeffrey M. Telep) and Environment & Natural Resources Division (Eileen Sobeck and 
Mark A. Brown), U.S. Department of Justice; and Office of the Legal Adviser, U.S. Depart- 
ment of State (David Balton) and Office of General Counsel, National Oceanic and Atmo- 
spheric Administration (Margaret F- Hayes), of counsel, for the defendants. 


OPINION AND ORDER 

AQUILINO, Judge: This court’s slip op. 95-148, familiarity with which 
is presumed and which is reported at 19 CIT __, 901 FSupp. 338 
(1995), granted in part and denied in part defendants’ motion to dismiss 
the complaint, denied plaintiffs’ application for immediate equitable 
relief, and granted leave to conduct limited discovery. Among other 
things, that opinion shows that the defendants are being sued in their 
official capacities as U.S. Secretary of Commerce and Secretary of State 
in regard to the High Seas Driftnet Fisheries Enforcement Act, Pub. L. 
No. 106-582, 106 Stat. 4900 (Nov. 2, 1992), section 101 of which 
provides: 


(a) Denial of port privileges 
(1) Publication of list 
Not later than 30 days after November 2, 1992, and periodi- 
cally thereafter, the Secretary of Commerce, in consultation 
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with the Secretary of State, shall publish a list of nations whose 
nationals or vessels conduct large-scale driftnet fishing beyond 
the exclusive economic zone of any nation. 
(2) Denial of port privileges 
The Secretary of the Treasury shall, in accordance with rec- 
ognized principles of international law— 
(A) withhold or revoke the clearance required by section 
91 of the Appendix to Title 46 for any large-scale driftnet 
fishing vessel that is documented under the laws of the 
United States or of a nation included on a list published 
under paragraph (1); and 
(B) deny entry of that vessel to any place in the United 
States and to the navigable waters of the United States. 
(3) Notification of nation 
Before the publication of a list of nations under paragraph 
(1), the Secretary of State shall notify each nation included on 
that list regarding— 
(A) the effect of that publication on port privileges of 
vessels of that nation under paragraph (1); and 
(B) any sanctions or requirements, under this Act or 
any other law, that may be imposed on that nation if 
nationals or vessels of that nation continue to conduct 
large-scale driftnet fishing beyond the exclusive economic 
zone of any nation after December 31, 1992. 
(b) Sanctions 
(1) Identifications 
(A) Initial identifications 
Not later than January 10, 1993, the Secretary of Com- 
merce shall— 

(i) identify each nation whose nationals or vessels 
are conducting large-scale driftnet fishing beyond the 
exclusive economic zone of any nation; and 

(ii) notify the President and that nation of the iden- 
tification under clause (i). 

(B) Additional identifications 

At any time after January 10, 1993, whenever the Secre- 
tary of Commerce has reason to believe that the nationals 
or vessels of any nation are conducting large-scale driftnet 
fishing beyond the exclusive economic zone of any nation, 
the Secretary of Commerce shall— 

(i) identify that nation; and 

(ii) notify the President and that nation of the iden- 
tification under clause (i). 

(2) Consultations 

Not later than 30 days after a nation is identified under para- 
graph (1)(B), the President shall enter into consultations with 
the government of that nation for the purpose of obtaining an 
agreement that will effect the immediate termination of large- 
scale driftnet fishing by the nationals or vessels of that nation 
beyond the exclusive economic zone of any nation. 
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(3) Prohibition on imports of fish and fish products and 
sport fishing equipment 
(A) Prohibition 
The President— 


(i) upon receipt of notification of the identification 
of a nation under paragraph (1)(A); or 

(ii) if the consultations with the government of a 
nation under paragraph (2) are not satisfactorily con- 
cluded within ninety days, shall direct the Secretary 
of the Treasury to prohibit the importation into the 
United States of fish and fish products and sport fish- 
ing equipment (as that term is defined in section 4162 
of Title 26) from that nation. 

(B) Implementation of prohibition 


With respect to an import prohibition directed under 
subparagraph (A), the Secretary of the Treasury shall 
implement such prohibition not later than the date that is 
forty-five days after the date on which the Secretary has 
received the direction from the President. 

(C) Public notice of prohibition 


Before the effective date of any import prohibition 
under this paragraph, the Secretary of the Treasury shall 
provide public notice of the impending prohibition. 

(4) Additional economic sanctions 
(A) Determination of effectiveness of sanctions 

Not later than six months after the date the Secretary of 
Commerce identifies a nation under paragraph (1), the 
Secretary shall determine whether— 

(i) any prohibition established under paragraph (3) 
is insufficient to cause that nation to terminate large- 
scale driftnet fishing conducted by its nationals and 
vessels beyond the exclusive economic zone of any 
nation; or 

(ii) that nation has retaliated against the United 
States as a result of that prohibition. 

(B) Certification 

The Secretary of Commerce shall certify to the Presi- 
dent each affirmative determination under subparagraph 
(A) with respect to a nation. 

(C) Effect of certification 

Certification by the Secretary of Commerce under sub- 
paragraph (B) is deemed to be a certification under * * * 
[22 U.S.C. § 1978(a)], as amended by this Act. 


16 U.S.C. §1826a. Among other statutes, this Enforcement Act 
amended Title 22, U.S.C., governing Foreign Relations and Intercourse, 
in particular, the so-called Pelly Amendment to the Fishermen’s Protec- 
tive Act of 1967, expanding its purview from “fish products” to “any 
products from the offending country”. Compare 22 U.S.C. § 1978 (1988) 
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with Pub. L. No. 102-582, § 201, 106 Stat. at 4904 and H.R. Rep. 262, 
Part 1, 102d Cong., 2d Sess. 11 (Oct. 22, 1992). 

The primary issues unresolved by slip op. 95-148 are (1) whether or 
not there is reason to believe that nationals or vessels of Italy are con- 
ducting large-scale driftnet fishing! beyond the exclusive economic zone 
of any nation and (2) whether or not the plaintiffs have the requisite 
standing under Article III of the Constitution to obtain a declaration 
adjudging defendant Brown in violation of 16 U.S.C. § 1826a(b)(1)(B), 
supra, and a writ of mandamus, directing him to implicate Italy formally 
thereunder. 

The plaintiffs address these issues in a motion for summary judgment 
pursuant to CIT Rule 56, while the defendants adhere to the position 
that judgment should enter for them upon the administrative record as 
set forth in their motion pursuant to CIT Rule 56.1. Either way, the 
court has jurisdiction under 28 U.S.C. § 1581(i)(3) and (4). See, e.g., 
Earth Island Institute v. Christopher, 6 F.3d 648 (9th Cir. 1993), and 19 
CIT__,___ FSupp. ____, Slip Op. 95-208 (Dec. 29, 1995). 


I 


The defendants opposed discovery. However, at the time slip op. 
95-148 issued, the court was unable to conclude that the documents 
which they had filed with the Clerk’s office amounted to more than 
information relevant to the causes of action alleged. Nothing appeared 
to be even arguably “the contested determination and the findings or 
report upon which such determination was based” or the “reported 
hearings or conferences conducted by the agency” contemplated by 28 
U.S.C. § 2635(d)(1), CIT Rule 72(a) and the Administrative Procedure 
Act. 19 CIT at ___, 901 F.Supp. at 350. Whereupon, as indicated, the 
plaintiffs were granted leave to conduct discovery—“at least for the lim- 
ited purpose of determining the actual nature and extent of defendants’ 
action(s)andrecord thereof.” 19CITat___, 901 FSupp. at 352. That is, 
defendants’ motion for a protective order as against the one request to 


1 The High Seas Driftnet Fisheries Enforcement Act describes such fishing, in general, as 


a method of fishing in which a gillnet composed of a panel or panels of webbing, or a series of such gillnets, with a 
total length of two and one-half kilometers or more is placed in the water and allowed to drift with the currents and 
winds for the purpose of entangling fish in the webbing. 
16 U.S.C. § 1826c(2)(A). Paragraphs 12-15 and 17 of the complaint, which the defendants admit in their answer, save 
the last two sentences of 17, add that the panels consist of 


non-degradable plastic webbing. Driftnets are sometimes as long as 30 kilometers. Driftnet fishing involves the 
— of driftnets vertically in the water with floats attached to the top of the panel and weights attached to 
the bottom. 

13. Driftnets are placed in the water at night and * * * catch virtually all fish, marine mammals, and sea turtles 
that cross their paths as they drift in the wind and ocean currents. 

14. Driftnets are a nonselective type of fishing gear. A high percentage of the fish caught are not the target of the 
particular driftnet fishery. These non-target fish species are generally discarded at sea, even where the fish are the 
target of other fisheries. In some fisheries, only a small proportion of the catch is retained for sale. 

15. Because the nets are composed primarily of non-degradable plastic, lost or discarded nets or net fragments 
continue to “ghost-fish,” ensnaring fish and marine mammals as they drift aimlessly in the ocean. 

* * * * * ‘ * 

17. Whales, dolphins, sharks, sea turtles, sea birds, and nontarget fish become entangled in large-scale driftnets 
both when they are deployed and in use for fishing and when they are lost, abandoned or discarded. Such entangle- 
ments cause countless deaths of marine mammals, sea turtles, sea birds, and fish. Slow-reproducing species, such 
as whales and dolphins, are particularly vulnerable to the effects of driftnet fishing. 

Similar description is contained in the report to Congress in support of adoption of the act. See, e.g., H.R. Rep. 262, Part 
1, 102d Cong., 2d Sess. 4 (Oct. 22, 1992) (“large-scale driftnets are distinguished by their method of harvest, indiscrimi- 
nately killing not only non-targeted fish, but dolphins, whales, turtles and seabirds”). 
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produce documents, three requests (to defendant Brown) for admis- 
sions and the ten written interrogatories which had been served on 
them was denied. 

As just stated (and to be discussed hereinafter), documents were and 
have been produced. The requests for admissions were as follows: 


[1] On or before January 10, 1993, the Secretary of Commerce did 
not identify Italy as a nation whose nationals or vessels are conduct- 
ing (or were then conducting) large-scale driftnet fishing beyond 
the exclusive economic zone of any nation. 

[2] Since January 10, 1993, the Secretary of Commerce has not 
identified Italy as a nation whose nationals or vessels are conduct- 
ing large-scale driftnet fishing beyond the exclusive economic zone 
of any nation. 

[3] The Secretary of Commerce has identified no nations under 
the High Seas Driftnet Fisheries Enforcement Act of 1992 as 
nations whose nationals or vessels are conducting large-scale drift- 
net fishing beyond the exclusive economic zone of any nations. 


Defendant Brown has now admitted each. See Plaintiffs’ Exhibit 80. 
The few interrogatories presented to the Department of State, seeking 


information basic to this action, have been responded to en masse as 
follows: 


Pursuant to Rule 33(c) of the Rules of the United States Court of 
International Trade, defendant refers plaintiffs to the administra- 
tive record filed with the Court in this action and the documents 
disclosed to counsel for plaintiffs on September 27, 1995, October 3, 
1995, and October 4, 1995 as an adequate supplemental response 


Plaintiffs’ Exhibit 63, pp. 2-7. The defendant Secretary of Commerce 
has been somewhat more forthcoming. For example, in response to 
plaintiffs’ interrogatory number 1, requesting information in his 
Department’s possession “concerning Italian nationals or vessels con- 


ducting large-scale driftnet fishing beyond the exclusive economic zone 
of any nation”, 


[djefendant objects to this interrogatory to the extent it is overly 
broad, unduly burdensome, and seeks information that is not rele- 
vant to this case nor /sic/ likely to lead to the discovery of admissible 
evidence. Pursuant to 28 U.S.C. § 1581(i) and 2635(d), review of 
this action shall be based upon the administrative record developed 
before the agency. For this reason, information received, obtained, 
or collected, that is not present in the administrative record is irrel- 
evant to the disposition of this action. 

In addition, because the Court dismissed Count I of plaintiffs /sic/ 
complaint, information received, obtained or collected before Janu- 
ary 10, 1993 is irrelevant to the disposition of this action. 

Further, information received, obtained, or collected after May 3, 
1995[ | isirrelevant to the disposition of this action. Pursuant to 
28 U.S.C. §§ 1581(i), 2640(e), and 5 U.S.C. § 706, only final agency 
actions are judicially reviewable. Pursuant to * * * Slip Op. 95-148 
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(Aug. 18, 1995) at 25-26, the Secretary’s decision was final as of the 
date plaintiffs filed their complaint. 

Finally, pursuant to Rule 33(c) * * *, defendant refers plaintiffs to 
the administrative record filed with the Court in this action as an 
adequate response to this interrogatory. Without waiving the above 
objections, defendant responds as follows based upon information 
currently available. 

The National Marine Fisheries Service (NMFS) documents con- 
tained in the Administrative Record filed in this case reflect the 
information the Department of Commerce has received, obtained, 
or collected about Italian nationals or vessels conducting driftnet 
fishing. That information, for the most part, does not specify 
whether driftnet fishing after January 1993 occurred within Italian 
waters, within the waters of another nation bordering the Mediter- 
ranean Sea, or beyond the territorial seas of those nations in the 
Mediterranean, so that it cannot fairly be characterized as informa- 
tion about “large-scale driftnet fishing beyond the exclusive eco- 
nomic zone of any nation.” 

Documents mentioning Italian driftnet fishing, as specified in 
Plaintiffs’ Opposition to Defendants’ Motion for a Protective Order 
at 12, may have been in the possession of Commerce Department 
employees, but were unknown to the NMFS officials charged with 
implementation of the High Seas Driftnet Fisheries Enforcement 
Act * * * when this case was instituted. 


Plaintiffs’ Exhibit 77, pp. 2-4. 


A 

Whatever the forms of discovery opted for in this case, and whatever 
their fruits, they do not support defendants’ position that their perfor- 
mance(s) have resulted in an administrative record susceptible to judi- 
cial review vel non. The kind of motion the defendants have interposed 
pursuant to CIT Rule 56.1 contemplates judgment “solely upon the 
basis of the record made before an agency”, but such restraint of the 
scope of review assumes administrative action leading to a “determina- 
tion * * * with appropriate reference to the Federal Register”. CIT Rule 
56.1(c)(1)(A). While the discovery and counsel have now confirmed “the 
Secretary of Commerce’s decision not to identify Italy”? and defen- 
dants’ contention that the statute does not require a negative “formal 
decision document”? has merit, the court is no more persuaded than it 
was in slip op. 95-148 that the defendants satisfy the record concept of 
28 U.S.C. § 2635(d)(1) and CIT Rule 72(a). 


B 
Of course, this does not mean that the actions and inactions of the 
defendants are beyond judicial review, only that the review can be de 
novo. Slip op. 95-148 offered the parties an expedited trial. They have 
chosen instead to present themselves by way of dispositive motions 


2 Defendant’s Memorandum in Support of Judgment on the Agency Record Pursuant to Rule 56.1 [hereinafter 
“Defendants’ Memorandum”, pp. 2, 13. 


3 Id. at 2. See id. at 49-50. 
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within the meaning of the rules of practice of this Court of International 
Trade. 

After review and consideration of all the evidence presented, as well 
as a hearing held thereon, the court concludes that the controlling 
issues are legal and susceptible to resolution by summary judgment. 
There is no dispute over facts which requires trial. 

In compliance with CIT Rule 56(i), the plaintiffs have submitted a 
statement of material facts as to which they contend there is no genuine 
issue to be tried. Adhering to the enumeration of that statement, those 
facts include: 

“2. Neither the Secretary of Commerce nor the Secretary of State has 
initiated an administrative proceeding to determine whether to identify 
Italy as a nation whose nationals or vessels are conducting large-scale 
driftnet fishing on the high seas. 

3. The * * * record contains no decision document embodying a deter- 
mination of the Commerce Department, the State Department, the Sec- 
retary of Commerce, or the Secretary of State as to whether Italian 
nationals or vessels are conducting large-scale driftnet fishing beyond 
the exclusive economic zone of any nation. No document in * * * defen- 
dants’ discovery responses concludes that Italian large-scale driftnet 
fishing is not occurring in the Mediterranean Sea. There is no explana- 
tion in the * * * record of why the Secretary of Commerce has not identi- 
fied Italy under the High Seas Driftnet Fisheries Enforcement Act. 

4. The Italian driftnet fleet consists of approximately 500-600 vessels 
fishing for swordfish and albacore tuna * * *. 

5. Fishing operations normally take place from early spring to early 
fall both in coastal and international waters * * *. 

6. Most Italian driftnets are set more than 12 nautical miles offshore 
and thus in international waters * * *. 

7. The Italian Ministry of Merchant Marine commissioned and 
approved a study that revealed, based on disembarkation surveys, aver- 
age lengths of large-scale driftnets by port, ranging from a low of 9.64 
km. to a high of 16.36 km. for the 1990 and 1991 fishing seasons. 

8. The Italian Ministry of Merchant Marine study also contained data 
from scientific observers who boarded driftnet vessels and monitored 
the catch and bycatch * * *. The observer data show that swordfish com- 
prised less than 18% of the total catch in numbers * * *. The cetacean 
bycatch was high, with 1422 cetaceans caught in 1990 and 1682 in 1991 
* kK * 

9. Defendants have this study * * * and have been aware of its findings 
for sometime. The data collected through this study ha[ve] been dis- 
seminated at international conferences attended by Commerce Depart- 
ment personnel, among others. 

10. The U.S. Embassy in Rome has called this study ‘the most accurate 
snapshot of Italian driftnet use yet undertaken,’ * * * and the State 
Department has called it ‘the most up-to-date source on the Italian drift- 
net fishing fleet,’ * * *. The State Department accepts that this study 
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documents a 682-vessel fleet (as of 1990 and 1991) using 3.5 to 30 kilo- 
meter long driftnets, with most vessels using nets 10-16 kilometers in 
length. 

11. For years, the State and Commerce Departments have been aware 
of reports of large-scale Italian driftnet fishing in the Mediterranean 
oon <> © 

12. The State Department has reports of Greenpeace surveys of Ital- 
ian driftnet activities in the Mediterranean Sea in the 1993 and 1994 
fishing seasons * * *. These reports document Greenpeace sightings of 
driftnet vessels deploying or carrying large-scale driftnets. Each report 
provides radar measurements of the net lengths, position locations, the 
time of sightings, vessel names, and registration numbers for some ves- 
sels. The 1994 report documents 27 radar measurements of driftnet 
lengths that exceed 2.5 kilometers * * *. The report’s position locations 
indicate that some of these nets were deployed in international waters 
* * * A dozen of the vessels identified by Greenpeace as carrying over- 
sized driftnets in 1994 had been cited by Italian authorities for viola- 
tions of driftnet laws in 1993 * * *. 

13. Upon receiving Greenpeace’s 1993 report, the Chief of the Com- 
merce Department’s Marine Mammal Division contacted two Italian 
scientists who are experts on Italian driftnet fishing. One scientist 
pointed out that Italian large-scale driftnet fishing is still ongoing, with 
most vessels using nets between 9 and 14 km * * *. The other scientist 
also confirmed that Italian vessels use 10-18 km driftnets, mostly out- 
side the 12 nautical mile territorial waters * * *. Neither scientist ques- 
tioned the reliability of the Greenpeace sighting data. Based on this 
investigation, the Chief of the * * * Marine Mammal Division reported 
to others in the Commerce Department that many Italian driftnets 
exceed 2.5 kilometers in length, with most nets 9-18 kilometers long, 
and that the vast majority of driftnet fishing is being conducted outside 
of the 12-mile coastal band * * *. The * * * [rJecord does not reflect that 
anyone in the Commerce or State Department disagreed with the report 
provided by the Chief of the * * * Marine Mammal Division. 

14. In July 1995 Greenpeace provided the U.S. Embassy in Rome a 
summary of sightings made by a Greenpeace vessel in the beginning of 
the 1995 fishing season. Greenpeace reported encountering an Italian 
vessel fishing 28 miles off the coast of a Greek island with an estimated 
10 kilometer net * * *. Greenpeace reported the deployment in interna- 
tional waters of two other 8-10 kilometer driftnets by Italian vessels and 
its seizure of 2.2 and 2.5 kilometer segments of those nets * * *. Green- 
peace reported that it observed another Italian vessel fishing 17 miles 
southwest of a Greek island. Greenpeace provided the name and regis- 
tration number of the vessel and reported that its radar showed a 10 
kilometer length of the driftnet deployed by that vessel. This vessel had 
been stopped in April 1995 by Spanish authorities with approximately 
12 kilometers of driftnet on board * * *. Greenpeace reported seeing 





114 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 10/11, MARCH 13, 1996 


other large-scale driftnets in international waters and hearing numer- 
ous radio warnings of oversized driftnets blocking navigation * * *. 

15. The U.S. Embassy in Rome acknowledges that the information 
provided by Greenpeace about one Italian vessel deploying a large-scale 
driftnet in international waters is adequate to support a prosecution of 
the vessel * * *. 

16. In conversations and correspondence with U.S. officials docu- 
mented in the * * * [rlecord, Italian officials have not contested the 


[rlecord do not reveal the State or Commerce [D]Jepartments|’] ques- 
tioning the accuracy of the Greenpeace sighting data. 

17. In 1993-1995, the State and Commerce [Departments received 
numerous reports of Spanish interceptions of Italian driftnet vessels 
* 

18. According to Spanish authorities, in April 1994 the Spanish Navy 
located four Italian driftnet vessels in the national park of Cabrera 
Archipelago (South of Mallorca), prepared to fish in the waters of the 
Balearic Sea. Two vessels escaped, but the Spanish authorities detained 
the other two vessels and found 15 kilometers of net on board each ves- 
sel. Spanish authorities confirmed the interceptions to the U.S. 
Embassy in Madrid * * * and described these interceptions of Italian 
fishing vessels equipped with large-scale driftnets as part of a pattern of 
incidents in the area over the past year and a half * * *. 

19. In July 1994 the U.S. Embassy in Rome received a confirmation 
from Spanish authorities of another Spanish sighting of three Italian 
vessels fishing with illegal driftnets * * *. 

20. In the 1995 fishing season, the State Department received another 
report of a Spanish interception of a large-scale Italian driftnet * * *. 

21. In 1993 and 1994 the European Commission conducted inspec- 
tions of Italian driftnet fishing. Based on these inspections, the Commis- 
sion concluded that a large number of Italian driftnet vessels has 
continued to fish with driftnets longer than 2.5 km * * *. 

22. In 1995, the European Commission’s Scientific Tech-nical and 
Economic Committee for Fisheries (STECF) reported that Italian ves- 
sels continue to use driftnets between 10 and 12 km. for off-shore activ- 

23. The European Commission has found that the Italian Govern- 
ment has not implemented the European Union driftnet regulation uni- 
formly or fully * * *. In 1994, the European Commission reported that 
Italian national controls and monitoring of driftnets are generally weak 


* KK 


24. Nothing in the * * * [rlecord or defendants’ discovery responses 
questions the accuracy or reliability of the conclusions reached by the 
European Commission or its S[TECF]. 

25. The United Nations and other international organizations have 


repeatedly raised concerns about the continuation of Italian large-scale 
driftnet fishing * * *. 
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26. Italian officials admit that some Italian vessels and nationals have 
continued to deploy driftnets that are longer than 2.5 kilometers * * *. 

27. As of March 1994 a U.S. Ambassador stated that he believed that 
the Italian Government had not provided credible evidence of measures 
to bring Italian nationals and vessels into compliance with U.N., EU and 
Italian driftnet restrictions * * *. The record does not reflect any dis- 
agreement by State or Commerce Department officials with this view. 

28. When an Italian official indicated that Italy had focused its 
enforcement efforts in the Ligurian Sea because enforcement in the 
southern Mediterranean Sea is difficult, a State Department official 
responded: 


GOI [Government of Italy] claims of successful enforcement in the 
Ligurian Sea are somewhat irrelevant. The April 1993 report by the 
defunct Ministry of Merchant Marine (MOMM) on the Italian drift- 
net fleet * * *, still the best source of information on the subject, 
minimizes the importance of the Ligurian Sea to the swordfish fish- 
ery, a fact supported by the relatively small number of vessels based 
in Sardinia and Northern Italy * * *. [T]he MOMM report makes 
clear that the primary fishery is in the Tyrrhenian Sea. 
* * * Nothing in the record contradicts this assessment. 

29. When the Italian Government provided more complete descrip- 
tions of its enforcement activities in the 1993 fishing season, the data 
showed that nine violators had home ports in Trapani, which is the base 
of only 9 vessels, while no violations were found in Palermo, which is the 
largest home port of driftnet fishing vessels having more than 200 ves- 
sels * * *. Nothing in the record contradicts this assessment. Because 
the data showed 7000 inspections were conducted in 1993, a State 
Department official concluded that ‘the excuse of lack of enforcement 
capability should henceforth be treated with skepticism.’ * * * The 
record does not reveal any express disagreement with this view by other 
State or Commerce Department officials. 

30. In reviewing the 1993 enforcement data, a State Department offi- 
cial expressed concern that only 5 nets were seized, only 12 fines were 
levied, and that although 25 violations were referred to judicial authori- 
ties, no information was provided regarding whether further action was 
taken * * *, 

31. The State Department concluded that the information supplied by 
the Italian Government was ‘inconclusive data regarding GOI enforce- 
ment actions during 1993.’ * * * This conclusion was conveyed to the 
Secretary of State * * *. 

32. The Italian Government has not provided information concerning 
the outcome of referrals to judicial authorities * * *. In light of the fail- 
ure to provide such information, State Department officials questioned 
whether the Italian Government is making good faith enforcement 
efforts * * *. The record does not reveal the outcomes of referrals to Ital- 
ian judicial authorities. 

33. After the Italian Government provided enforcement information 
for the 1994 fishing season, the U.S. Embassy in Rome concluded that 
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Italian authorities had stepped up enforcement efforts, but that ‘many 
fishermen continue to try to thwart the law.’ * * * 

34. Data provided by the Italian Government for the 1994 season 
shows /sic/] that 60 Italian driftnet vessels were found to be in violation 
of the 2.5 km. driftnet length limit * * *. The Italian Government has 
not provided to the United States Government the results of referrals to 
Italian judicial authorities resulting from these violations. 

35. In the fall of 1994, the U.S. Embassy in Rome conducted inter- 
views with Italian fishermen. A cable reports that: ‘fishermen freely 
admitted that their driftnet lengths had grown out of hand;’ and ‘the 
common admission is that fishermen try to sneak out of harbor with 
8-10 km of net.’ * * * Some port authorities complained of inadequate 
enforcement resources * * *, and the Embassy concluded that increased 
resources are needed * * *. In addition, the cable reports that some port 
directors told Embassy officials that they have been pressured by fisher- 
men not to enforce driftnet restrictions, and that, after the U.N. morato- 
rium was adopted, the Government of Italy told fishermen to continue 
as they had been and ignore the law * * *. 

36. The U.S. Embassy in Rome was informed in May of 1995 that the 
Director General of Fisheries * * * issued a directive ‘advising the Coast 
Guard that it may no longer confiscate nets longer than 2.5 km unless 
the fishermen are actually found to be using the longer net to catch fish.’ 
* * * The port director of Calasetta told the U.S. Embassy in Rome that 
he penalized all 11 vessels docked in his port last year, and that his job 
will be more difficult under the new directive because most driftnet 
boats use his and other Sardinia ports only as a point of departure to 
western parts of the Mediterranean * * *. In 1994, most enforcement 
activity took place in ports * * *. 

37. The Italian Director General of Fisheries told the U.S. Embassy in 
Rome in March 1995 that ‘the EU is not providing assistance, financial 
or otherwise, to Italy * * *’ to buttress its driftnet enforcement activities 
* * * European Commission officials have expressed to U.S. officials the 
view that Italy needs to do more to enforce the EU driftnet regulation. 

38. The Italian Government has indicated some support for a pro- 
gram converting driftnets to other types of fishing gear, but that plan 
has not become law * * *. The conversion program cannot be funded 
without approval by the Italian Parliament, and that approval has not 
yet been provided * * *. 

39. In 1994, the Italian Minister of Agriculture * * * asked the EU to 
amend its regulation to permit the use of driftnets up to 9 km. in length 
in the Mediterranean and to postpone the deadline for eliminating drift- 
nets until 2004. 

40. In the spring 1994, the U.S. Embassy in Rome was informed that 
Italy planned to seek a derogation from the EU driftnet regulation to 
permit 9 kilometer nets in the Mediterranean Sea * * *. 

41. The State Department was aware of reports that the Italian Minis- 
ter of Agriculture had directed Italian authorities not to apply driftnet 





U.S. COURT OF INTERNATIONAL TRADE 117 


restrictions until the EU acted on the Italian proposal * * *. [emphasis 
in original] 

42. The State Department considered Italy’s request for a derogation 
to be an admission that Italian driftnet vessels extensively use driftnets 
longer than 2.5 km * * *. The State Department viewed Italy’s request 
for a derogation as revealing a lack of will on the part of the Italian Gov- 
ernment to put an end to Italian large-scale driftnet fishing * * *. 

43. In response to Italy’s plan to seek a derogation from the driftnet 
restrictions for the Italian fleet, State Department officials called the 
derogation[ ] 


all but an admission that Italian fishermen are extensively using 
driftnets greater than 2.5 kilometers in length * * *. 


State Department officials made the following statements in response 
to the derogation request: 


the actions of Italian officials raise doubts about their claim that 
only a handful of rogue fishermen were engaged in driftnet opera- 
tions * * *, 

[t]he new administration in Italy has not responded enthusiasti- 
cally to intense diplomatic pressures * * * to stop requesting EU 
officials to allow the fishery to continue * * *. 

Italian officials have, until now, claimed that the issue is primar- 
ily an enforcement problem. Our response has generally been that 
we were seeking evidence of a good faith effort on the part of the 
GOI to enforce the driftnet ban * * *. However, with the GOI now 
indicating its intent to circumvent existing domestic and interna- 
tional law, it appears that GOI officials either deliberately mini- 
mized to us the scale of the violations or the scale of their 
enforcement difficulties, or both. 


* ok * 


44. The Secretary of State concluded in November 1993 that ‘there is 
convincing evidence that driftnet fishing is taking place’ and ‘there is 
compelling evidence that the Government of Italy * * * is aware of the 
existence of the fishery.’ * * * This cable was referring to large-scale 
driftnet fishing * * *. The U.S. Embassy in Rome also concluded that 
some illegal Italian driftnet fishing is taking place * * *. The record does 
not contain any * * * State of Commerce Department officials[’] disput- 
ing these conclusions. 

45. A record of a June 1994 meeting of Commerce and State Depart- 
ment personnel on European driftnetting issues states that ‘[i]t was the 
consensus of the group the Italy has overtaken France as the major 
driftnet problem.’ * * * A Commerce Department official noted that ‘it 
appears we are headed down the road to certifying Italy.’ * * * The mem- 
orandum states that the * * * State Department would ‘consider “jump- 
starting” the negotiations that * * * State would need to initiate once 
Italy has been fingered as a driftnet fishing country.’ * * * The record 
does not reveal any State or Commerce Department officials, disagree- 
ing with these descriptions of what occurred at this meeting. 
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46. In June 1994, Ambassador David Colson, Deputy Assistant Secre- 
tary of State for Oceans, sent Secretary of State Warren Christopher a 
memorandum stating that ‘[o]ver the last few years, through vigorous 
diplomatic effort, the U.S. has effectively brought about an end to large- 
scale driftnet fishing on the high seas by all countries except Italy * * *. 
Italian enforcement of the driftnet ban, however, is weak, and Italy is 
seeking an exemption from the EU regulation (this appears unlikely to 
be granted).’ * * * The letter also states that ‘[t]his could become a bilat- 
eral problem if the Italians continue to resist conforming to the interna- 
tional consensus on large-scale driftnets.’ * * * The record does not 
contain any documents informing the Secretary of State that Italian 
compliance with driftnet restrictions has improved since June of 1994. 

47. A November 1994 driftnet strategy paper assumed that an identi- 
fication of Italy under the High Seas Driftnet Fisheries Enforcement 
Act was then imminent * * *. Two versions of this document differ with 
respect to whether such an identification should take place soon in order 
to improve regulation of the fishery during the 1995 fishing season, or 
whether the U.S. should continue to seek improvements that might 
obviate or prolong the need to make such an identification * * *. The 
record contains no documents describing which course of action was fol- 
lowed and why. 

48. Rather than identify Italy, U.S. officials have repeatedly contacted 
Italian officials at the highest levels about Italian large-scale driftnet 
fishing * * *. As early as November 1993, the U.S. Embassy in Rome 
presented a demarche to Italian officials raising concerns about Italian 
noncompliance with the U.N. driftnet moratorium and the prospect of 
US. import prohibitions if Italian violations are not curtailed * * *. 

49. Since November 1993, U.S. officials have had numerous diplo- 
matic contacts with their Italian counterparts about Italian large-scale 
driftnet fishing. 

50. High-level U.S. Government officials have tried ‘to engage the 
Italian Government at high diplomatic levels, and provide it an opportu- 
nity to take corrective action [on the understanding that] if such action 
is not forthcoming or satisfactory, further consideration, in consultation 
with the Department of State, will need to be given to identify Italy[’] 
* * * The Secretary of Commerce has conceded that these diplomatic 
efforts proved only ‘moderately successful,’ * * * and the State Depart- 
ment indicated that there has been a ‘rebuff of diplomatic efforts to 
engage Italy.’ * * * The diplomatic efforts of U.S. Government officials 
have not brought an end to Italian large-scale driftnet fishing in the 
Mediterranean Sea. 

51. In 1994, the Department of Commerce started the process of 
obtaining some assistance from the [U.S.] Coast Guard and the Depart- 
ment of Defense in locating driftnet vessels in the Mediterranean Sea 
* K % 

52. The Department of Defense has agreed ‘to use, on a not-to-inter- 
fere basis while otherwise pursuing their primary mission, all-source 
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intelligence assets to monitor, collect and report upon the identity and 
location of vessels that may be in violation of U.S. laws and international 
agreements that conserve and manage the living marine resources of 
the United States.’ * * * 

53. A July 1995 cable from the [U.S.] Navy conceded that ‘confusion 
may exist over interpretation of the phrase “not to interfere basis.”’ 
* * * The cable suggests that this phrase had been read in its strictest 
sense to preclude specific scheduling of missions devoted to locating 
driftnet fishing vessels * * *. 

54. There is no evidence that U.S. military vessels were instructed to 
or otherwise decided to conduct surveillance activities at night when the 
driftnets are deployed. 

55. It was not until July 1995 that there was a direction that data that 
should be collected for driftnet vessels located throughout military sur- 
veillance activities should include driftnet length * * *. 

56. The first reports from the military surveillance were sent to the 
State Department in the spring of 1994. A State Department official 
indicated his disappointment at the results: 


The information is pretty useless, as it doesn’t contain any data on 
length of driftnets. Maybe there’s a reason why; maybe it’s even a 
good reason * * *. If CG/DOD can’t come up with anything better, 
our time with them has not been well spent. 


* *K 


57. In November 1994, the State Department reported that ‘[o]ur 
naval forces have thus far been unable to devote dedicated patrols to 
driftnet fishing’ and that ‘[t]o date, there have been no confirmed sight- 
ings of large-scale driftnets on the high seas areas of the Mediterranean 
* * * In September 1994 a State Department official attributed the lack 
of confirmed military sightings to higher operational priorities, rather 
than absence of driftnets in the water * * *. Nothing in the record dis- 
putes this view. 

58. Since May of 1994, the [U.S.] Coast Guard has provided biweekly 
reports on the various Italian fisheries in the Mediterranean Sea. Those 
reports indicate whether a particular fishery has been active or inactive 
during the surveillance period * * *. Nowhere do these reports disclose 
estimated or measured net lengths. 

59. A November 1994 [U.S.] Office of Naval Intelligence cable docu- 
ments a military sighting of two Italian driftnet vessels deploying over- 
sized driftnets * * *. The cable indicates that these sightings resulted 
from surveillance conducted on October 26, 1994. One vessel located 11 
nautical miles from the Italian coast was deploying a driftnet 12 nautical 
miles in length. The other vessel was located 12.5 nautical miles from 
the Italian coast and thus in international waters. It was deploying a net 
of 6 nautical miles in length. A nautical mile is 1.852 kilometers. The net 
measurements were taken by radar. They measured a straight line 
between the ends of the net. Since driftnets are typically deployed in a 
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zig-zag fashion, the actual net length is likely to be longer than the mea- 
surements reflect. 

60. An [U.S.] Office of Naval Intelligence cable states that this mili- 
tary sighting ‘confirm[ed] illegal driftnets are still being used by Italian 
fishing vessels.’ * * *” 

The court has reviewed all of the evidence cited by the plaintiffs in this 
statement, the references to which have been redacted for greater ease 
of reading, and finds that it supports each of the foregoing points. 
Indeed, the defendants have not formally controverted any part of this 
statement*, which means all are deemed admitted under CIT Rule 56(i). 


C 


Having chosen to place this case in the posture just indicated, the 
defendants are left essentially to draw legal arguments from the facts 
deemed admitted. They include that the agencies charged with adminis- 
tration of the Driftnet Enforcement Act are entitled to substantial def- 
erence and that the Secretary of Commerce has not abused his 
discretion in not identifying Italy, that is, that that decision is reason- 
able and supported by the record. 

In addition to the Secretaries of Commerce and State, the statute has 
implicated the U.S. military and Coast Guard per the following 
provision: 


SEC. 202. ENFORCEMENT. 

(a) INGENERAL—Not later than six months after the date of 
the enactment of this Act, the Secretary of the department in which 
the Coast Guard is operating, the Secretary of Commerce, and the 
Secretary of Defense shall enter into an agreement under section 
311(a) of the Magnuson Fishery Conservation and Management 
Act (16 U.S.C. 1861(a)) in order to make more effective the enforce- 
ment of domestic laws and international agreements that conserve 
and manage the living marine resources of the United States. 

(b) TERMS.—The agreement entered into under subsection (a) 
shall include— 


(1) procedures for identifying and providing the location of 
vessels that are in violation of domestic laws or international 
agreements to conserve and manage the living marine 
resources of the United States; 

(2) requirements for the use of the surveillance capabilities 
of the Department of Defense; and 


4 The defendants attempt to explain their nonresponse as follows: 


* * [W]e have not responded with a coumnattongeation of material facts or cross motion for summary a 
and statement of material facts. These are y to the resolution of this action. As noted 
above, the administrative agency is the fact finder of first moment, As such, it is charged with the responsibility of 
weighing the evidence and resolving any factual disagreements. Although the agency's actions are subject to judi- 
cial review, review must be limited to determining whether the agency’s decision is based upon cakoantial evi- 
dence in the record. Federal Mogul Corp. et al. v. United States, 63F3 d 1572, 1579 (Fed. Cir. 1995). Because of the 
oy role, there is no need for a statement and counterstatement of material facts to be filed in the reviewing 

ourt. 

Id. at 4-5. The footnote, 2, to this explanation adds that, while the court confirmed in a scheduling order the right of the 
defendants to file a reply in support of their position, “upon further consideration, we wish to forgo our opportunity to 
reply and proceed, instead, in accordance with Rule 56.1.” 

From the court’s perspective, suffice it to note that, whatever defendants’ tactical choices or perception(s) of their 
own prerogatives might be, they are not dispositive of the consequences of application of the well-established rules of 
practice. 
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(3) procedures for communicating vessel locations to the 
Secretary of Commerce and the Coast Guard. 


106 Stat. 4905, 16 U.S.C. § 1861 note. This gave rise to an October 11, 
1993 Memorandum of Understanding Between The Secretary of Trans- 
portation, The Secretary of Commerce and The Secretary of Defense 
Relating to the Enforcement of Domestic Laws and International 
Agreements That Conserve and Manage the Living Marine Resources of 
the United States. Defendants’ Exhibit 9, Attach. 7. The purpose of this 
“MOU” is stated to be the “use of the surveillance capabilities of the 
DOD to identify and locate vessels that may be in violation of United 
States law and international agreements”, in accordance with the fol- 
lowing commitment, among others: 


The DOD agrees to use, on a not-to-interfere basis while other- 
wise pursuing their primary mission, all-source intelligence assets 
to monitor, collect and report upon the identity and location of ves- 
sels that may be in violation of U.S. laws and international agree- 
ments that conserve and manage the living marine resources of the 
United States. 


Earlier in 1993, a Presidential Review Directive: Oceans, Fisheries, and 
Fresh Water Resources issued, stating, in part, in regard to driftnets: 


U.S. agencies are posed to be vigilant, and contingency plans are 
in place should the Coast Guardencounter[ |] bandit driftnet fish- 
ermen. It is important that we resolve any illegal driftnet problem 


quickly, as U.S. law requires trade sanctions and other penalties if a 
country violates the U.N. moratorium. An illegal fishing operation 
that reflects a violation of government policy and which is resolved 
quickly and cooperatively with the U.S. should not trigger sanc- 
tions. 


Defendants’ Exhibit 46, p. III-9. 

Clearly, the orientation of this resultant regime is international, not 
domestic. And when the orientation is such, judicial deference is at its 
apogee. Hence, the courts traditionally refrain from disturbing “the 
very delicate, plenary and exclusive power of the President as the sole 
organ of the federal government in the field of international relations”. 
United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). 
On the other hand, when that power emanates, as herein, from an act of 
Congress, it is appropriate to invoke the judicial duty to say what the law 
is. Cf Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 423 (1964), 
and cases cited therein. 

The section of the act precisely at issue now, 16 USC. 
§ 1826a(b)(1)(B), supra, provides that, at any time after January 10, 
1993, whenever the Secretary of Commerce “has reason to believe that 
the nationals or vessels of any nation are conducting large-scale driftnet 
fishing beyond the exclusive economic zone of any nation”, he shall 
identify that nation and notify the President thereof. The defendants 
point out that this reason-to-believe standard is not defined in the stat- 
ute, which reflects congressional commitment to the Secretary’s discre- 
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tion. While this may have been the general expectation, the court has 
already held the foregoing provision to be mandatory when the facts 
give reason to believe. See 19CIT at __—, 901 FSupp. at 350. Cf Chev- 
ron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
842-43 (1984) (when “Congress has directly spoken to the precise ques- 
tion at issue * * *, that is the end of the matter; for the court, as well as 
the agency, must give effect to the unambiguously expressed intent of 
Congress”). 


The elements of defendant Brown’s approach are summarized as 
follows: 


*** First, the Secretary must make a determination that a 
national or vessel of a foreign country is using a large-scale driftnet 
* * * The driftnet fishing must also occur beyond the exclusive eco- 
nomic zone of any nation. In addition, the driftnet fishing must take 
place subsequent to January 10, 1993. 

Furthermore, before any nation may be subject to identification 
under 1992 Driftnet Act, the defendants have determined that all 
these elements require specific corroboration including the name, 
nationality, and registration information of the vessel * * *; the 
length of the nets deployed in the water * * *; the vessel position 
and the time and date on which the activity occurred. 


Defendants’ Memorandum, p. 8. If these are the criteria the govern- 
ment has actually relied on, they may have been influenced by the his- 
torical goal of maintaining good relations with foreign sovereigns, but 
the court concludes that they exceed the reason-to-believe requirement 
as a matter of law. Courts have understood this standard to be objective. 
E.g., Addison v. Huron Stevedoring Corp., 204 F.2d 88, 93 (2d Cir.), cert. 
denied, 346 U.S. 877 (1953); Laffey v. Northwest Airlines, Inc., 567 F.2d 
429, 464 (D.C.Cir. 1976), cert. denied, 434 U.S. 1086 (1978); Marshall v. 
Brunner, 668 F.2d 748, 753 (3d Cir. 1982); Beebe v. United States, 640 
F.2d 1283, 1295 (Ct. Cl. 1981). It has been defined, for example, to entail 
“knowledge of some fact or facts calculated to produce * * * a belief in 
the mind of an ordinarily intelligent man”, Grant v. First Nat’l Bank of 
Monmouth, Illinois, 97 U.S. (7 Otto) 80, 82 (1878), or “knowledge of 
other facts which, although not amounting to direct knowledge, would 
cause a reasonable person, knowing the same facts, to reasonably con- 
clude * * *”. Criminal Offense Pattern Jury Instructions 21 at p. 44 and 
25 (11th Cir. 1985). Cf Restatement (Second) of Torts § 12(1) (1965). As 
the Supreme Court has long opined, there is “a wide difference” 


between belief and knowledge. E.g., Iron Silver Mining Co. v. Reynolds, 
124 US. 374, 384 (1888). 


From the record at bar, it appears that the defendants have not recog- 
nized this difference. Their approach contemplates not only actual 
knowledge of the forbidden activity, they claim to also require “specific 
corroboration” and “reliable, well-documented reports” and “con- 
firmed, verified sightings”. Defendants’ Memorandum, pp. 8, 45, 57. 
Again, maintenance of the best possible foreign relations may commend 
such surety but the statute under review does not require it. 
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Applying their strictest criteria, the defendants claim they “have 
never obtained specific, timely information of large-scale driftnet use by 
Italian vessels or nationals in the Mediterranean Sea after January 10, 
1993”. Id. at 12. “U.S. naval forces in the Mediterranean have not 
reported a single well-documented case of large-scale driftnet fishing by 
Italian nationals or vessels on the high seas.” Jd. at 51. Further: 


*** Despite * * * significant intelligence gathering efforts, the 
Government has not been able to identify one vessel that fulfills all 
the criteria for identification. 


Id. at 53. 


The exact nature of the referenced “significant intelligence gathering 
efforts” is not clear from the unclassified information in the record. Suf- 
fice it to state that that evidence does not lead this court to find that 
detection is a simple matter in the absence of such efforts. Determining 
in the absence of physical custody or control, for example, whether the 
length of a driftnet, either onboard or deployed on the high seas, exceeds 
2.5 kilometers is certainly a sophisticated exercise. Nonetheless, a 
declassified telegram apparently emanating from the Office of Naval 
Intelligence in November 1994 “confirms illegal driftnets are still being 
used by Italian fishing vessels.” Defendants’ Document (“DefDoc”) 314. 
According to counsel, this confirmation was derived from the fact “that 
on October 26, 1994, U.S. Naval forces observed and reported positional 
data on two large-scale driftnets near the Italian coast.” Defendants’ 
Memorandum, p. 62. 

The court has reviewed all of the documents and materials produced 
by the defendants in this case, save those still under seal in the absence 
of any attempt by the plaintiffs to compel disclosure, and finds that they 
give reason in the mind ofan ordinarily intelligent person to believe that 
Italians continue to engage in large-scale driftnet fishing in the Mediter- 


ranean Sea in defiance of the law of their own country and of the rest of 
the world, e.g.: 


* * * The United States is aware of reports of alleged large-scale 
driftnet fishing in the Mediterranean * * * and has undertaken 
efforts to investigate fully such reports. 


DefDoc 22, p. 4 (Submission of the United States to the Secretary-Gen- 
eral of the United Nations (Aug. 1993)). 


* * * To my knowledge, there are 700 Italian vessels driftnet fishing 
in the Mediterranean. According to the Italian Ministry of Mer- 
chant Marine report, the number of Italian driftnetters in 1990 was 
682. Thus, the Greenpeace/WWF is accurate with respect to the size 
of the Italian driftnet fleet. However, these vessels are thought to be 
fishing with nets shorter than the 18-22 kilometers alleged in the 
Greenpeace/WWF release. The driftnets now employed are suppos- 
edly 10-18 km. 





124 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 10/11, MARCH 13, 1996 


DefDoc 27, p. 1 (Fax message from Chief of NMFS Marine Mammal Divi- 
sion to State Dep’t Bureau of Oceans and Int’] Environmental and 
Scientific Affairs (Sept. 3, 1993)). 


* * * (The length of driftnets carried by the Italian fleet range from 
2-24 km (total length per net on board). However, the majority of 
vessels use nets between 9 and 14 km. 


DefDoc 28, pp. 1-2 (Fax message from Chief of NMFS Marine Mammal 
Division to State Dep’t Bureau of Oceans and Int’! Environmental and 
Scientific Affairs (Sept. 17, 1993)). 


* * * Although Department concurs with Embassy Rome that NGO 
reports of large-scale high seas driftnet fishing operations by Ital- 
ian fishermen are not fully substantiated * * *, there is convincing 
evidence that driftnet fishing is taking place. Moreover, there is 
compelling evidence * * * that the government of Italy (GOD) is 
aware of the existence of the fishery. The Department has received 
no responses to its inquiries for information on any enforcement 
measures taken by Italy or the EU. 

* * * Tn repeated discussions with Embassy Rome, the GOI has not 
offered any evidence that it has implemented the UNGA resolution, 
taken positive action to investigate the matter, or brought its fisher- 
men into compliance. 


DefDoc 37, p. 2, paras. 7, 8 (Telegram from Sec’y of State to U.S. embas- 
sies in Europe, Republic of Korea, Japan (Nov. 26, 1993)). 


* * * Many Italian fishing vessels using illegal methods, particu- 
larly driftnets (for swordfish), both in the upper Yrrhenian /sic/Sea 
and in the region west of Sardinia, [als a result of enforcement 
efforts in the last few months by air-sea elements of the Coast 
Guard, have moved their fishing activities west toward the edge of 
Spanish territorial waters near the Balearic Islands, in interna- 
tional waters. 


DefDoc 63, p. 1, para. 5 (Telegram from U.S. embassy, Rome to Sec’y of 
State (March 21, 1994)). 


The use of driftnets to fish for swordfish * * * is very widespread, 
Italy being the main user in the Mediterranean with a fleet esti- 
mated in 1990 at 682 vessels but this number appears to have been 
falling since 1991. A large number of Italian driftnet vessels has 
continued nevertheless to fish with nets longer than 2.5 km. 


DefDoc 73, p. 5, para. 4.3 (Communication from the Comm’n of the 
European Communities re The Use of Large Driftnets Under the Com- 
mon Fisheries Policy (April 8, 1994)). 


* * * The Italian driftnet fleet consists primarily of relatively small 
vessels, ranging between 10 and 22 meters in length and weighing 
between 10 and 25 gross tons. Typically, the Italian fleet uses nylon 
line driftnets with a mesh size between 36 and 42 centimeters. The 
nets are generally 25 to 30 meters high, with a useable height (when 
deployed in water) of 12 to 16 meters. Net length varies from 3.5 to 
30 kms, well beyond the 2.5-km. limit set by the UN General Assem- 
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bly (UNGA) moratorium. Use by Italian fishermen of multi-fila- 
ment polyamide nets measuring 9 to 14.8 kms has been observed off 
the west coast of Sardinia. Nets are usually set more or less perpen- 
dicular to the coastline and are frequently shot in a zig-zag pattern, 
rather than in a straight line. The nets normally employ passive 
radar reflectors every 500 to 1800 meters. Deployment time does 
not necessarily correlate with the length of net, although for a 
10-km net the average time of the entire operation is about 12 
hours. The nets are often shot in the late afternoon (1600-1700 
Hrs); this generally takes 3-4 hours. Retrieval of the nets often 
begins late at night (0100-2000 Hrs) and is completed by dawn or 
early morning. 


DefDoc 85, p. 27, para. 3 (U.S. Office of Naval Intelligence High Seas 
Driftnet Enforcement Briefing Book (May 1994)). 


Italian officials admit that some illegal driftnet fishing may be tak- 
ing place, but deny reports that virtually the entire swordfish fleet 
is operating as it did before the moratorium. In the hope of avoiding 
a dispute with Italy, the U.S. has repeatedly sought evidence from 
the GOI of good faith enforcement efforts of its own driftnet regula- 
tions. Embassy Rome was provided inconclusive data regarding 
GOI enforcement actions during 1993. 


We were dismayed by the recent announcement of the Minister of 
Agriculture, Adriana Poli Bortone, that Italy will ask the EU for an 
exemption to the 2.5 kilometer driftnet limit. Although this move 
may simply be a political gesture to the fishermen, it comes at atime 
when the GOI’s resolve in enforcing its driftnet regulations is in 
serious question. 


DefDoc 128, p. 3 (Talking Points—Italian Driftnets G-7 Economic Sum- 
mit (June 28, 1994)). 


2. Scioff recently visited port authorities in Porticello, Isola Delle 
Femmine and Palermo in Sicily, and Calasetta in Sardinia to 
examine GOI efforts in continued driftnet enforcement this season, 
and to update our findings at the end of last season * * * 


* ae * ES 


3 * * *, Last year, 60 boats of the 600 in the Italian driftnet fleet 
were found to be in violation of the 2.5km limit. Each port director 
said they had at least one coast guard boat out looking for violations 
at all times. They say this vigilance will continue this year, albeit 
with a change. 

4. As aresult of recent finding by the Italian courts, a new directive 
has been issued by the Director General of Fisheries at the Depart- 
ment of Agriculture, Guiseppe Ambrosio, advising the coast guard 
that it may no longer confiscate nets longer than 2.5km unless the 
fishermen are actually found to be using the longer net to catch fish. 
The courts have found that possession of nets is not sufficient to 
conclude that the full length of the net will actually be used at one 
time. Many fishermen, goes the argument, go out for days at a time, 
and should not have to return to port for more net every time their 
net breaks or is lost * * *. 
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5. In Sardinia, the Port Director of Calasetta recounted that, of the 
eleven Sicilian driftnet boats that docked in his port last year, all 
eleven were penalized for driftnet length violations. He says his job 
will be more difficult, perhaps impossible, with the new directive, as 
Sicilian and Calabrian driftnet boats use Sardinia only as a point of 
departure to western parts of the Mediterranean, mainly the Span- 
ish Balearics, rather than fishing around Sardinia * * *. 

6. All of the Sicilian port directors told of the great pressure fisher- 
men are putting on them to cease and desist their enforcement 
efforts. Many fishermen are relatives or lifelong friends of the 
authorities, making their job especially difficult. Also adding to the 
difficulty has been the wavering position of the GOI on the issue. 
The director of the port of Isola Delle Femmine said that in the 
mid-1980’s, the GOI issued driftnet fishing licenses very liberally, 
hence the fleet grew past market saturation to over 600 boats. Then 
when the GOI supported the UN moratorium on driftnets over 2.5 
km, they had not realized that this length was not economically fea- 
sible for their fleet. He claims the GOI then told fishermen to con- 
tinue as they had been and ignore the law. After being pressured by 
environmentalist groups, in international fora, and by the USG, the 
GOI finally decided to enforce the law. This vacillating policy has 
left fishermen frustrated and angry. 


7. All the port directors pointed to the fact that a driftnet fisherman 
cannot make a living using less than eight kilometers of driftnet 
line since the net is cast-in zigzag formation and does not proceed 
straight backward from the boat. If only 2.5 km are used, the net 
only extends 500 meters behind the boat. Since swordfish do not 
travel in schools, the limit is not economically feasible * * * 


DefDoc 234, pp. 1-2 (U.S. Embassy, Rome Report to Washington re 
Driftnet Enforcement in Italy: 1995 Season (May 3, 1995)). 

On its face, such evidence does not support defendants’ thesis of lack 
of any reason to believe large-scale driftnet fishing by Italians continues 
in the Mediterranean Sea. Nor has defendant Brown shown otherwise 
in his annual reports to Congress, e.g.: 


Mediterranean Sea 


Italy—The United States has been aware of persistent reports of 
Italian swordfish vessels employing large-scale driftnets in the 
Mediterranean Sea in 1994. However, U.S. Naval forces in the Medi- 
terranean reported no confirmed sightings of Italian large-scale 
driftnet fishing operations in the Mediterranean in 1994 * * * 

To address the alleged illegal driftnet fishing by Italian fishermen, 
USS. officials repeatedly called on Italian officials at the highest lev- 
els to ensure that Italy’s driftnet fleet was in compliance with the 
UN driftnet moratorium or face U.S. action pursuant to the High 
Seas Driftnet Fisheries Enforcement Act. These diplomatic efforts 
proved moderately successful. In July 1994, the Government of 
Italy stepped up its enforcement efforts and dropped plans to seek 
its own exemption to EU driftnet regulations. Italian fishery offi- 
cials requested a budget allocation of $65 million to ensure its fish- 
ing fleets’ compliance with the driftnet moratorium for 1995-1997. 
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The United States is encouraged by Italy’s recent announcement of 
an $88 million program to convert the Mediterranean driftnet fleet 
to other types of fishing gear. Nevertheless, the United States will 
continue to watch closely the Italian driftnet situation.® 


In sum, in view of such a report to the Congress on the eve of commence- 
ment of this case and the contents of the rest of what they claim as an 
administrative record, standing alone, defendants’ attempts to place 
plaintiffs’ concerns, which have been “presented repeatedly to the Sec- 
retary of Commerce since the enactment of the 1992 Driftnet Act”®, as 
exclusively a problem of the past are unfounded. And this court is now 
constrained to conclude that identification of Italy under 16 U.S.C. 
§ 1826a(b)(1)(B) has been unlawfully withheld and unreasonably 
delayed and also that the Secretary’s decision not to make such identifi- 
cation has been an abuse of discretion and not in accordance with that 
law within the meaning of 5 U.S.C. § 706. Cf Tennessee Valley Authority 
uv. Hill, 437 U.S. 153, 185, 184 (1978) (“endangered species legislation 
reveals a conscious decision by Congress to give endangered species 
priority over the ‘primary missions’ of federal agencies”, “whatever the 
cost”); Babbitt v. Sweet Home Chapter of Communities for a Great Ore- 
gon, 115 S.Ct. 2407, 2413 (1995). 


II 
Since there is reason to identify Italy under the High Seas Driftnet 


Fisheries Enforcement Act, it is incumbent upon the court finally to 
determine what, if any, equitable relief can be granted to the plaintiffs 
over defendants’ continuing objection to their standing. 


A 


Initially, as indicated above, defendants’ motion to dismiss this action 
for lack of standing was denied, essentially on the grounds that, for pur- 
poses of such a motion, the material allegations of the complaint are 
taken as admitted and liberally construed in favor of the plaintiffs’ and 
that, at first blush, those regarding harm did not appear materially dif- 
ferent from allegations considered to be sufficient “injury in fact” in 
Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221 (1986). 
See19CITat__, 901 FSupp. at 347. Indeed, The Humane Society of 
the United States was also a party plaintiff in that action, and this court 
recently has had occasion to point out that neither that organization nor 
others again at bar are strangers to this kind of litigation. See Earth 
Island Institute v. Christopher, 19 CIT __, __, 890 FSupp. 1085, 
1095 (1995), and cases cited therein. Nonetheless, that decision reaf- 


° DefDoc 213, p. 5 (1994 Report of The Secretary of Commerce to The Congress of The United States Concerning U.S. 
Actions Taken on Foreign Large-Scale High Seas Driftnet Fishing Pursuant to Section 206 of the Magnuson Fishery 
Conservation and Management Act (Feb. 21, 1995)). See also DefDocs 2, 7, 12, 20 and 87. 

6 Defendants’ Memorandum, p. 17. Indeed, plaintiffs’ attempted support and encouragement of the government 
over the years undermined their claim for immediate judicial relief when they finally brought suit last year. See 19 CIT 
at __, 901 FSupp. at 348-49. 

719 CIT at ___, 901 FSupp. at 340, citing Jenkins v. McKeithen, 395 U.S. 411, 421-22, reh’g denied, 396 U.S. 869 
(1969). 
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firmed that the plaintiffs must have standing in every action they bring, 
established at trial or otherwise. Id. 


B 


To repeat, in this case the plaintiffs have chosen to attempt to estab- 
lish standing though their summary-judgment motion and argument of 
counsel thereon. They rely on the declarations and exhibits originally 
submitted in support of immediate relief, and initially perused by the 
court in that context®, as well as on their statement filed in accordance 
with CIT Rule 56(i), to wit: 

“62. Members of all of the plaintiff [ ] organizations obtain great 
benefit from watching whales and dolphins and other marine life. Decla- 
ration of Patricia Forkan 11 3-9 (June 2, 1995) (Humane Society of the 
United States [HSUS] and International); Declaration of William J. 
Snape III 11 3-7 (May 31, 1995) (Defenders of Wildlife); Declaration of 
Helen McLachlan 91 2-3, 13 (June 1, 1995) (Royal Society for the Pre- 
vention of Cruelty to Animals or RSCPA); Declaration of Chris Stroud 
11 3-8 (May 26, 1995) (Whale and Dolphin Conservation Society or 
WDCS); Declaration of David C. Phillips 11 2-4 (May 30, 1995) (Earth 
Island Institute). RSPCA, WDCS, and HSUS have members who have 
engaged in whale and dolphin watching activities in and around the 
Mediterranean Sea and who have specific plans to return to the Medi- 
terranean Sea to engage in such activities in the future. McLachlan Dec- 
laration 1 13; Stroud Declaration 1 7; Forkan Declaration 1 7. 

63. George Berry isa member of WDCS, who has gone whale watching 
in the Mediterranean Sea on several occasions. Declaration of George 
Berry {1 1-2 (May 29, 1995). His declar-ation recites that: 


The first time I went whale watching was off Marbella in south- 
ern Spain in 1978. I saw striped and common dolphins. The second 
time I went was in 1986 off the waters between Sardinia and main- 
land Italy, where I saw fin whales and several species of dolphins. 
More recently in 1994 I went whale watching off the southeast coast 
of France, near Colliure, where a group of bottlenose dolphins live. 


Id. 2. Mr. Berry intends to return to the Mediterranean Sea to go whale 
watching in the fall of 1995. 

64. Erich Hoyt is a member of both the * ** HSUS[ ] and WDCS, 
who conducts field research on, and publishes articles and reports 
about, cetaceans in the Mediterranean Sea and elsewhere. Declaration 
of Erich Hoyt 11 1-3 (May 26, 1995). Mr. Hoyt has visited the Mediterra- 
nean Sea several times since 1983 to research conservation issues 
involving marine mammals. Id. 11 4-6. During the course of his field 
research in the Mediterranean Sea, he has found marine mammals 
entangled in driftnets. Id. 1 7. Either during or before the summer of 
1996, Mr. Hoyt intends to return to the Mediterranean Sea (and more 
specifically, to the Ligurian Sea marine reserve which is adjacent to Ital- 
ian territorial seas) to observe fin whales and other cetaceans. Id. 1 6. 


8See 19CIT at __, 901 FSupp. at 348. 
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65. The organizational purposes of the plaintiff organizations include 
protecting cetaceans from hazards such as driftnet fishing. Forkan Dec- 
laration 1 3; Snape Declaration 1 3; McLachlan Declaration { 3; Stroud 
Declaration 1 3; Phillips Declaration 1 3. 

66. Members of the plaintiff [ ] organizations are harmed by the 
diminishing numbers of dolphins and whales in and around the Medi- 
terranean Sea as a result of large-scale driftnet fishing in Italy. Forkan 
Declaration {| 7; Snape Declaration 1 7; McLachlan Declaration { 13; 
Stroud Declaration {1 7; Phillips Declaration 1 4. Because many ceta- 
ceans are migratory, cetacean fatalities from driftnet fishing in the Med- 
iterranean Sea may diminish the number of dolphins and whales that 
may be viewed by whale and dolphin watchers elsewhere. Members of 
the plaintiff [ ] organizations who watch whales and dolphins in the 
Mediterranean Sea may have fewer opportunities to view whales and 
dolphins and other marine life as a result of Italian large-scale driftnet 
fishing. 

67. Stranding reports show that many stranded cetaceans bear stri- 
ation marks left by driftnet encounters. In 1986 through 1988, 150 ceta- 
cean strandings were recorded, including 24 sperm whales, 10 pilot 
whales, 68 striped dolphins, 13 bottle-nose dolphins, and 5 Risso’s dol- 
phin * * *. Asubsequent assessment of the 1986-1990 recorded strand- 
ings revealed a total of 934 * * *, including 20 fin whales, 56 sperm 
whales, 17 Cuvier’s beaked whales, 18 pilot whales, 39 Risso’s dolphin, 
125 bottlenose dolphins, and 360 striped dolphins * * *. Large-scale 
pelagic driftnetting for swordfish is the principal cause of mortality in 
those instances where the probable cause of death could be determined 
* OK 

68. Reported strandings provide only a sampling of the cetacean 
bycatch. Many cetacean entanglements are left unreported * * *. Prom- 
inent Italian fishery and cetacean experts have estimated that 
3000-5000 dolphins or more are entangled in driftnets each year * * *. 

69. Striped dolphins are the most common cetacean bycatch of Italian 
driftnets * * *. The level of striped dolphin bycatch may create a risk of 
extinction. Indeed, in 1990, the International Whaling Commission 
Scientific Committee concluded that the kill rates for striped dolphin in 
the Mediterranean Sea were not sustainable, i.e., the mortality rate 
exceeds the expected replacement rate of the population * * *. The IWC 
Scientific Committee attributed what it called ‘extremely high’ annual 
kill levels to the Italian swordfish driftnet fishery * * *. Last year, the 
International Whaling Commission Scientific Committee reiterated its 
concern that Italian driftnet fishing was imperilling striped dolphin 
populations * * *. 

70. An estimated ten sperm whales are entangled in driftnets each 
year, although the reported catch is higher for some years * * *. Sperm 
whales are rarely entangled in driftnets in other regions. The Interna- 
tional Whaling Commission Scientific Committee has concluded that 
the available data suggest that the sperm whale kill rate in the Mediter- 
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ranean Sea is potentially not sustainable * * *. This is particularly the 
case if Mediterranean sperm whales are a separate stock from North 
Atlantic sperm whales * * *. Sperm whales are listed in Appendix I of the 
Convention on International Trade in Endangered Species as a species 
threatened with extinction * * *. 

71. Ifthe Secretary of Commerce identifies Italy under the High Seas 
Driftnet Fisheries Enforcement Act, it would threaten Italy with trade 
restrictions ifan agreement is not reached to end the large-scale driftnet 
fishing. There is reason to believe that an identification would place 
pressure on the Italian Government to end Italian large-scale driftnet 
fishing * * *. 

72. An Italian official indicated that the Italian Government would 
react to trade restrictions by restricting Italian large-scale driftnet fish- 
ing * * *. 

73. Import restrictions imposed under the Marine Mammal Protec- 
tion Act’s dolphin protection provisions, which prohibit imports of tuna 
* * * caught in a manner that kills or harms excessive numbers of dol- 
phins, have encouraged the use of fishing techniques that do not harm 
dolphins and have been principally responsible for dramatic reduction 
in dolphin mortality * * *. 

74. In the past, deadlines for compliance with and identifications of 
countries for violating U.S. driftnet requirements have spurred those 
countries to take action to comply with the U.S. requirements * * *. 

75. Under the Driftnet Impact Monitoring, Assessment, and Control 
Act of 1987, Pub. L. No. 100-220, Title IV, §§ 4001-4009, 101 Stat. 1477 
(1987), the Secretary of Commerce had to certify countries that failed to 
enter into cooperative enforcement agreements within 18 months of 
enactment, which would authorize imposition of import restrictions 
against the certified country. 1987 Act, § 4006(b). Japan negotiated such 
an agreement just six days before the deadline, and Korea and Taiwan 
entered into similar agreements after they were certified, but before 
import restrictions were imposed * * *. 

76. Under the Driftnet Act Amendments of 1990, Pub. L. No. 
101-627, Title I, § 107(a), 104 Stat. 4441 (1990), the Secretary of Com- 
merce had to list countries that conduct or authorize their nationals to 
conduct high seas driftnet fishing in a manner that diminishes the effec- 
tiveness of or is inconsistent with any international driftnet agreement 
with the United States. 16 U.S.C. § 1826(e)(6). Such an identification 
authorizes imposition of import restrictions against the offending coun- 
try. Id. § 1826(f). After a number of Korean and Taiwanese vessels were 
detected in the North Pacific Ocean north of agreed boundaries, the Sec- 
retary of Commerce certified South Korea and Taiwan for violating the 
terms of their driftnet agreements with the United States ** *. Asa 
result, both countries took punitive actions against the offending ves- 
sels, and agreed to crack down on large-scale driftnet fishing * * *. 

77. In his annual reports to Congress, the Secretary of Commerce has 
repeatedly stated ‘[a]lthough trade sanctions have never been imposed 
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by the President, Pelly certifications and the threat of sanctions have 
been, in the main, effective in achieving adequate driftnet agreements 
and agreement compliance.’ * * * 

78. In the absence of economic pressure, Italy has been unwilling or 
unable to bring its driftnet fleet into compliance with the prohibitions 
on large-scale driftnet fishing.” ~ *”? 

As is true of that section of plaintiffs’ statement of facts quoted in part 
I B of this opinion, the defendants have not filed a counterstatement as 
provided for by CIT Rule 56(i), the effect of which under that provision is 
to deem plaintiffs’ points 62-78 also admitted. 


C 


Again, the defendants attempt to demur. That is, whatever the facts, 
they do not establish standing on the part of any of the named plaintiffs. 
This argument is subtilized as follows: 


1. Plaintiffs’ alleged injury is not sufficiently imminent to dem- 
onstrate injury-in-fact. 

a. Plaintiffs’ claims of vocational harm and general harm to 
unidentified members are inadequate to demonstrate injury in 
fact. 

b. The declarations of Messrs. Hoyt and Berry fail to state 
injury-in-fact with sufficient specificity. 

c. The Supreme Court decisions in Japan Whaling Associa- 


tion and Sierra Club do not provide legal precedent to find inju- 
ry-in-fact in this case. 


2. Plaintiffs have not demonstrated actual injury. 
3. Defendants’ conduct did not cause plaintiffs injury, and their 
injuries are not likely to be redressed by a favorable decision. 


Defendants’ Memorandum, pp. i-ii. 


(1) 


Necessarily, any analysis of the issue raised must refer to Supreme 
Court teaching. Slip op. 95-148 cited Sierra Club v. Morton, 405 US. 
727, 738 (1972), for the proposition that the 


trend of cases arising under the APA and other statutes authorizing 
judicial review of federal agency action has been toward recogniz- 
ing that injuries other than economic harm are sufficient to bring a 
person within the meaning of the statutory language, and toward 
discarding the notion that an injury that is widely shared is ipso 
facto not an injury sufficient to provide the basis for judicial review. 


19 CIT at , 901 FSupp. at 347. Nevertheless, the Supreme Court 
held the Sierra Club to be without standing against the defendant Secre- 
tary of the Interior to enjoin a Walt Disney Enterprises development of 


9 Again, for greater ease of reading, the references stated to support paragraphs 67-78 have been redacted, and again 
they have been reviewed by the court and found, in fact, to be supportive. 
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part of the Sequoia National Forest essentially upon the stated rationale 
that a 


mere “interest in a problem,” no matter how long-standing the 
interest and no matter how qualified the organization is in evaluat- 
ing the problem, is not sufficient by itself to render the organization 
“adversely affected” or “aggrieved” within the meaning of the APA. 
The Sierra Club is a large and long-established organization, with a 
historic commitment to the cause of protecting our Nation’s natu- 
ral heritage from man’s depredations. But if a “special interest” in 
this subject were enough to entitle the Sierra Club to commence 
this litigation, there would appear to be no objective basis upon 
which to disallow a suit by any other bona fide “special interest” 
organization, however small or short-lived. And if any group witha 
bona fide “special interest” could initiate such litigation, it is diffi- 
cult to perceive why any individual citizen with the same bona fide 
special interest would not also be entitled to do so. 


405 U.S. at 739-40. 

As for the 1984 complaint of the American Cetacean Society, Animal 
Protection Institute of America, Animal Welfare Institute, Center for 
Environmental Education, The Fund for Animals, Greenpeace U.S.A., 
The Humane Society of the United States, International Fund for Ani- 
mal Welfare, The Whale Center, Connecticut Cetacean Society, Defend- 
ers of Wildlife, and Friends of the Earth that Japan was exceeding 


harvest quotas promulgated under the aegis of the International Con- 
vention for the Regulation of Whaling, the defendant Secretaries of 
Commerce and of State do not appear to have defended themselves on 
the ground of those organizations’ lack of standing in either the district 
or circuit court. See generally American Cetacean Society v. Baldridge, 
604 FSupp. 1398 (D.D.C.), aff'd, 768 F.2d 426 (D.C. Cir. 1985). Moreover, 
if, as the Supreme Court has opined, the question of standing is in 
“essence * * * whether the litigant is entitled to have the court decide 
the merits of the dispute”!°, those organizations were held so entitled by 
that Court per the following reasoning: 


*** [T]he suit * * * is one to “compel agency action unlawfully 
withheld,” 5 U.S.C. § 706(1), or alternatively, to “hold unlawful and 
set aside agency action * * * found to be * * * arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law.” 
§ 706(2)(A). The “right of action” in such cases is expressly created 
by the Administrative Procedure Act (APA), which states that 
“final agency action for which there is no other adequate remedy in 
a court [is] subject to judicial review,” § 704, at the behest of “[a] 
person * * * adversely affected or aggrieved by agency action.” 
§ 702 (1982 ed., Supp. IIT). A separate indication of congressional 
intent to make agency action reviewable under the APA is not nec- 
essary; instead, the rule is that the cause of action for review of such 
action is available absent some clear and convincing evidence of leg- 
islative intention to preclude review. See, e.g., Block v. Community 


10 Warth v. Seldin, 422 U.S. 490, 498 (1975). 
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Nutrition Institute, 467 U.S. 340, 345 (1984); Citizens to Preserve 
Overton Park v. Volpe, 401 U.S. 402, 410 (1971); Abbott Laboratories 
v. Gardner, 387 U.S. 136, 141 (1967). 

It is clear that respondents may avail themselves of the right of 
action created by the APA. First, the Secretary’s actions constitute 
the actions of an agency. See 5 U.S.C. § 551(1); Citizens to Preserve 
Overton Park v. Volpe, supra, at 410. In addition, there has been 
“final agency action,” in that the Secretary formally has agreed 
with the Japanese that there will be no certification, and this 
appears to be an action “for which there is no other adequate rem- 
edy in a court,” as the issue whether the Secretary’s failure to cer- 
tify was lawful will not otherwise arise in litigation. Next, it appears 
that respondents are sufficiently “aggrieved” by the agency’s 
action: under our decisions in Sierra Club v. Morton, 405 U.S. 727 
(1972), and United States v. SCRAP 412 US. 669 (1973), they 
undoubtedly have alleged a sufficient “injury in fact” in that the 
whale watching and studying of their members will be adversely 
affected by continued whale harvesting, and this type of injury is 
within the “zone of interests” protected by the Pelly and Packwood 
Amendments. See Association of Data Processing Service Orga- 
nizations, Inc. v. Camp, 397 U.S. 150 (1970). Finally, the Secretary 
has failed to point to any expressed intention on the part of Con- 
gress to foreclose APA review of actions under either Amendment. 
We find, therefore, that respondents are entitled to pursue their 
claims under the right of action created by the APA. 


Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221, 231 n. 4 
(1986). 

In that case, which the defendants request this court to “consider 
* * * in some detail”!, the plaintiff Humane Society, Defenders of Wild- 
life et alia prayed for a writ mandamusing the defendant Secretary of 
Commerce to certify that Japan’s practices “diminish the effectiveness” 
of the Whaling Convention. In denying such relief, not only was the 
Supreme Court unable to conclude that the Pelly Amendment to the 
Fishermen’s Protective Act of 1967, 22 U.S.C. § 1978, and/or the Pack- 
wood Amendment to the Magnuson Fishery Conservation and Manage- 
ment Act, 16 U.S.C. § 1801 et seg., required that result, on the facts 
presented the Court agreed that the executive agreement reached with 
Japan before the suit commenced had the potential to lessen the very 
harm of which the plaintiffs complained viz.: 


* * * [T]t would better serve the conservation ends of the Conven- 
tion to accept Japan’s pledge to limit its harvest of sperm whales for 
four years and to cease all commercial whaling in 1988, rather than 
to impose sanctions and risk continued whaling by the Japanese[, ] 


478 U.S. at 232, by way of their mere formal objection to the regime 
timely filed. See 62 Stat. at 1718-19, T.I.A.S. No. 1849 art. V. 

In any event, despite the Court’s conclusion in that case that the 
plaintiff organizations were sufficiently aggrieved by the Secretary of 


11 Defendants’ Memorandum, p. 55. 
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Commerce’s action in regard to the killing of the whales, the govern- 
ment’s position at bar is that the subsequent decision in Lujan v. 
Defenders of Wildlife, 504 U.S. 555 (1992), “should be the controlling 
precedent”. Defendant’s Memorandum, p. 32. As here, the plaintiffs 
there included The Humane Society of the United States and Defenders 
of Wildlife. They complained of a rule promulgated by the defendant 
Secretary of the Interior and revising prior interpretation of the Endan- 
gered Species Act of 1973 (“ESA”), 16 U.S.C. § 1536, to apply only to acti- 
vities within the United States or on the high seas. Previously, that 
section, which requires interagency consultation to insure that federal 
programs do “not likely * * * jeopardize the continued existence of any 
endangered * * * or threatened species or result in the destruction or 
adverse modification of habitat of such species”, had been interpreted to 
cover U.S. actions even in foreign countries. Again as here, the govern- 
ment contested the standing of the plaintiffs, who produced in opposi- 
tion affidavits from two members of Defenders of Wildlife. One attested 
to past and intended future observation of the Nile crocodile and that 
she would “suffer harm in fact as the result of [the] American * * * role 
* * * in overseeing the rehabilitation of the Aswan High Dam”!”, while 
the other speculated that a project funded by the Agency for Interna- 
tional Development would harm her upon intended return to Sri Lanka 
in the hope of spotting the endangered elephant and leopard believed to 
be still there. See 504 U.S. at 565. The Court held that these failed to 
prove injury in fact or that it was redressable by the prayed-for recourse 
to the prior interagency rule. In other words, the plaintiffs did not bear 
their burden of proof as to either standing requirement. 

On the first point, the Court accepted that “the desire to use or 
observe an animal species, even for purely esthetic purposes, is undeni- 
ably a cognizable interest for purpose of standing.” 504 U.S. at 562-63. 


“But the ‘injury in fact’ test requires more than an injury to a cogni- 
zable interest. It requires that the party seeking review be himself 
among the injured.” * * * Tosurvive theSecretary’s summary judg- 
ment motion, respondents had to submit affidavits or other evi- 
dence showing, through specific facts, not only that listed species 
were in fact being threatened by funded activities abroad, but also 
that one or more of respondents’ members would thereby be 
“directly” affected apart from their “‘special interest’ in thle] sub- 
ject.” 


504 USS. at 563, quoting from Sierra Club v. Morton, 405 U.S. at 734-35, 
735, 739. Further: 


* * * Standing is not “an ingenious academic exercise in the con- 
ceivable,” United States v. Students Challenging Regulatory 
Agency Procedures (SCRAP), 412 U.S. 669, 688 (1973), but as we 
have said requires, at the summary judgment stage, a factual show- 
ing of perceptible harm. It is clear that the person who observes or 
works with a particular animal threatened by a federal decision is 


12504 US. at 563-64. 
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facing perceptible harm, since the very subject of his interest will no 
longer exist. It is even plausible—though it goes to the outermost 
limit of plausibility—to think that a person who observes or works 
with animals of a particular species in the very area of the world 
where that species is threatened by a federal decision is facing such 
harm, since some animals that might have been the subject of his 
interest will no longer exist, see Japan Whaling Assn. v. American 
Cetacean Society, 478 U.S. 221, 231, n. 4 (1986). It goes beyond the 
limit, however, and into pure speculation and fantasy, to say that 
anyone who observes or works with an endangered species, any- 
where in the world, is appreciably harmed by a single project affect- 
ing some portion of that species with which he has no more specific 
connection. 


504 US. at 566-67. 

Regarding redressability, the Court considered it the “most obvious 
problem in the * * * case”! for several reasons: the agencies funding the 
foreign projects were not parties; the binding effect on those agencies of 
any revision of the rule of the Secretary of the Interior as to consultation 
on such projects was “very much an open question”!* under ESA; any 
relief the district court could have granted against the Secretary “was 
not likely to produce”! action to redress the only injury in fact; and, 
since the “agencies generally supply only a fraction of the funding for a 
foreign project”!®, it was “entirely conjectural”!” whether termination 
thereof would have the desired effect on such projects of concern to the 
environment. 


(2) 

In attempting to rely on Lujan, the defendants would have this court 
conclude that the “plaintiffs have failed to adduce specific facts demon- 
strating that the triumvirate of Article III standing—injury-in-fact, 
causation, and redressability—have been met.” Defendants’ Memoran- 
dum, p. 44. That decision, however, in discussing the precise nature and 
implication of each of these elements!®, distinguishes between the 
“summary judgment stage”!9 of a controversy, which is the case here, 
and the “final stage”. 504 U.S. at 561. At this dispositive-motion stage, 
for which both sides have opted in lieu of trial, 


the plaintiff can no longer rest on * * * “mere allegations” [in its 
complaint], but must “set forth” by affidavit or other evidence “spe- 
cific facts,” * * * which for purposes of the summary judgment 
motion will be taken to be true. 


13 504 US. at 568. 

14 7g. 

15 504 US. at 571. 

16 7d. 

17 1d. 

18 See generally 504 US. at 559-62. 
19504 US. at 561. 
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Id. This statement of law is based on Rule 56(e) of the Federal Rules of 
Civil Procedure, the consequence of which in the absence of controver- 
sion is the same as that of CIT Rule 56(i). 

To repeat, not only do the plaintiffs attempt here to comply with this 
rule, the defendants have decided to attempt to rest on their record, 
such as it is, and also not to attempt to contest any of the averments of 
plaintiffs’ Rule 56(i) statement by way of counterstatement filed in con- 
formity therewith. Of course, this tactic has now left the defendants to 
challenge anew the declarations originally submitted in support of 
plaintiffs’ application for immediate relief—and before slip op. 95-148 
afforded both sides an opportunity to obtain additional evidence by way 
of discovery or otherwise. 


(a) 

With regard to the issue of injury in fact, the defendants state that 
they “do not dispute that plaintiffs’ activity—whale watching—is 
within the zone of interests sought to be protected by the 1992 Driftnet 
Act.” Defendants’ Memorandum, p. 32. What they do attempt to dis- 
pute, as outlined above, is that the injury alleged is not sufficiently 
imminent; that the claims of vocational and general harm to unidenti- 
fied members of the plaintiff organizations are not actionable; that, to 
the extent such members are named, they fail to state their injuries with 
sufficient specificity; and that one such named member is not within the 
class of persons sought to be protected by the Driftnet Enforcement Act, 
supra. 

None of these points, however well-presented, supports defendants’ 
thesis in the light of the record before the court. Among other facts 
alleged by the plaintiffs and left unrefuted by the government are the 
listing of sperm whales as a species threatened with extinction [para. 70, 
supra]; the indication of data available that the sperm-whale kill rate in 
the Mediterranean Sea is not sustainable /id./; the estimate that ten 
sperm whales are entangled in driftnets each year /id./; the estimate 
that 3000-5000 dolphins are also entangled [para. 68]; the conclusion of 
a scientific committee that the kill rates for striped dolphin in the Medi- 
terranean exceeds their expected rate of reproduction [para. 69]; the 
finding that striped dolphins are the most common by-catch of Italian 
driftnets /id./; the statement that the organizational purposes of the 
plaintiff organizations include protecting cetaceans from hazards such 
as driftnet fishing [para. 65]; the representation that The Humane Soci- 
ety of the United States, the Royal Society for the Prevention of Cruelty 
to Animals and the Whale and Dolphin Conservation Society have mem- 
bers who have engaged in whale and dolphin watching activities in and 
around the Mediterranean Sea and who have specific plans to return 
there for such activities in the future [para. 62, supra/; and the state- 
ment that members of all of the plaintiff organizations obtain great 
benefit from watching whales and dolphins and other marine life /id.. 

Two individual members who have presented themselves to the court 
are Erich Hoyt and George Berry. Again, while not directly attempting 
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to controvert those parts of their original declarations set forth in para- 
graphs 63 and 64 above, the defendants have taken the position both in 
their brief and at the hearing that “these declarations do not meet the 
standards of specificity required by Defenders of Wildlife.” Defendants’ 
Memorandum, p. 25 (footnote omitted). 

Come now Messrs. Hoyt and Berry with supplemental declarations 
for filing, which the defendants oppose as untimely or irrelevant. They 
are neither, given the nature of the relief for which the plaintiffs pray, as 
well as the concomitant, continuing demand of the defendants that any 
injury be both “imminent” and “concrete”. See, e.g., id. Hence, plain- 
tiffs’ motion for leave to file them can be, and it hereby is, granted. 

Whatever the arguable shortcomings of Mr. Hoyt’s original declara- 
tion, he now adds: 


1. I am planning to visit the Ligurian Sea in 1996 or 1997. At the 
March-April 1995 “Scientific Aspects of Managing Whale Watch- 
ing” Workshop which I helped organize and served on the steering 
committee and as rapporteur, 30 top cetacean scientists agreed that 
effective marine sanctuaries and reserves are vital as monitoring 
areas and as controls for studying the effects of commercial whale 
watching. The Ligurian Sea is one such area, and I am planning to 
visit there to assess the value of this place, or a certain core part of 
the area, as a sanctuary from whale watching and other commercial 
use (it is already under consideration as a marine protected area by 
the various governments in the region). 


2. As well as my continued professional interest in whale watching, 
Iam currently working on a contract over the next 3 years with the 
Whale and Dolphin Conservation Society (Bath, UK) to assess and 
gather detailed information on the marine protected areas of the 
world, proposed and existing, which feature or include cetaceans. 
Because of the extraordinary concentration of fin whales in the 
Ligurian Sea, it is a prime candidate which I will be including in my 
research and final report. There may also be other areas in the Med- 
iterranean suitable for improved protection and effective designa- 
tion as a marine protected area, and I plan to talk extensively to 
other scientists, government agencies and NGOs working in the 
region. 

3. Marine protected areas are often multi-use areas that combine 
recreational and some industrial use, as well as protection of fish- 
eries, benthic flora and fauna, and larger fauna such as whales and 
dolphins. However, driftnetting is generally considered to be com- 
pletely incompatible with a marine protected area. 

4. As for the Ligurian Sea, I am in close touch with Dr. Giuseppe 
Notarbartolo di Sciara who studies fin whales in the Ligurian Sea 
and who first proposed it as a marine sanctuary/reserve, and I am 
hoping to visit the area to assess it in summer 1996, or if that is 
impossible, in summer 1997. 


In his original declaration filed herein, George Berry stated that he is 
the editor of the membership magazine of the Whale and Dolphin Con- 
servation Society, responsible for articles on cetaceans, including 
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threats to their habitats. He claims to have gone whale watching in the 
Mediterranean Sea on several occasions, with a stated intent to return 
there in September 1995. At the hearing in December, however, the 
defendants brought out that this intention had not been realized. 

This fact is confirmed by Mr. Berry’s supplemental declaration dated 
January 17, 1996, which indicates he currently intends to visit the Medi- 
terranean “later on in the year * * * most likely Southern France, Spain 
or Italy.” To quote further: 


2. The whale watching trip will play an important role in enabling 
me to perform my work responsibilities effectively. Promoting the 
educational, conservation and scientific benefits of whale watch- 
ing, as well the commercial ones, is an integral part of WDCS’s 
work. We publicize whale watching through our publications, 
including our membership magazine * * *. My whale-watching 
trips have helped provide valuable knowledge when writing for the 
magazine or our other publications. I also deal with the large num- 
ber of inquiries we receive from our members and the general pub- 
lic requesting advice and information on where to go to see whales 
and dolphins. Many of these people are visiting the Mediterranean 
region, so my visit to the region would also help provide me with 
background information for our members as well as help in my 
work on our publications. 


In critiquing these supplemental submissions of Messrs. Hoyt and 
Berry, such as they are, the defendants also return to a theme first raised 
in their brief and then at the hearing, namely, that Mr. Hoyt is a citizen 
of the United States but Mr. Berry is not. Thus, the latter is not even 
arguably within the class of persons sought to be protected by the stat- 
ute underlying this case. The defendants cite United States ex rel. 
Turner v. Williams, 194 U.S. 279 (1904), Kleindienst v. Mandel, 408 U.S. 
753 (1972), and DKT Memorial Fund v. Agency for International Devel- 
opment, 887 F.2d 275 (D.C.Cir 1989), for support. 

Of course, the focus in each of those cases was on the complainants 
vis-a-vis constitutional rights they sought to invoke. John Turner, for 
example, was determined to be an “alien anarchist” subject to deporta- 
tion from United States pursuant to its immigration act of March 3, 
1903, 32 Stat. 1213, and not at liberty to assert the rights obtaining in a 
land to which he did not belong as a citizen or otherwise. 194 US. at 292. 
The Supreme Court relied on this principle, inter alia, in Kleindienst in 
affirming the U.S. Attorney General’s determination under the 
Immigration and Naturalization Act of 1952, 66 Stat. 182, to exclude a 
Belgian journalist and a Marxist theoretician from coming here to 
speak. Finally, the court of appeals concluded in DKT Memorial Fund 
that foreign non-governmental organizations were not within the con- 
templation of the Foreign Assistance Act?° restriction on the use of 
funds by AID in re abortion. 


20 99 US.C. § 2151. 
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Clearly, the purview of the law governing this case is not so parochial. 
Slip op. 95-148 recognized the essential coincidence of international, 
European and U.S. law with respect to large-scale driftnet fishing. See 
generally 19CIT at___, 901 FSupp. at 342-45. Indeed, in enacting the 
High Seas Driftnet Fisheries Enforcement Act, the Congress relied 
upon the following findings, among others: 


(4) The United Nations, via General Assembly Resolutions num- 
bered 44-225, 45-197, and most recently 46-215 * * * , has called 
for a worldwide moratorium on all high seas driftnet fishing by 
December 31, 1992, in all the world’s oceans, including enclosed 
seas and semi-enclosed seas. 

(5) The United Nations has commended the unilateral, regional, 
and international efforts undertaken by members of the interna- 
tional community and international organizations to implement 
and support the objectives of the General Assembly resolutions. 

(6) Operative paragraph (4) of United Nations General Assembly 
Resolution numbered 46-215 specifically “encourages all members 
of the international community to take measures individually and 
collectively to prevent large-scale pelagic driftnet fishing opera- 
tions on the high seas of the world’s oceans and seas”. 

106 Stat. at 4900. And the policy of the United States is stated, in part, to 
be implementation of UN Resolution 46-215 and securing a permanent 
ban on the use of destructive fishing practices, and in particular large- 
scale driftnets, by persons or vessels fishing beyond the exclusive eco- 
nomic zone of any nation. 106 Stat. at 4901. Nothing in the text of the 
statute, supra, indicates a narrower zone of interest. In short, it borders 
on disingenuousness for the government to insinuate now that the 
plaintiffs are not within the worldwide zone it has striven to create?! 
and that, notwithstanding the unrefuted facts set forth above, enforce- 
ment of the large-scale-driftnet prohibition therein has been so effica- 
cious as to eliminate any harm to the species of concern. Cf Defendants’ 
Memorandum, pp. 33-36. 


(b) 

With regard to the remaining standing requirements to be estab- 
lished, courts have recognized that “[r]edressability and causation anal- 
yses often replicate one another, particularly in cases where * * * the 
relief requested is merely the cessation of illegal conduct.” E.g., Nat’l 
Wildlife Federation v. Hodel, 839 F.2d 694, 705 (D.C.Cir. 1988). 

Among additional facts alleged by the plaintiffs and unrefuted by the 
defendants are that many stranded cetaceans bear striation marks left 


21 See, e.g., Defendant’s Memorandum, p. 34: 


* * * On December 20, 1991, the United Nations General Assembly, largely in response to continued efforts by 
the United States, adopted a resolution confirming the establishment of a moratorium on all large-scale driftnet 
fishing on the high seas to begin January 1, 1993. A.R. 9 (Exhibit 5). In addition, the European Union has enacted a 
regulation prohibiting antes, from keeping driftnets on board in excess of 2.5 kilometers, the maximum allowed 
under the 1992 Driftnet Act. EEC No. 345/92 18; A.R. 11 (Exhibit 10). Italian domestic law mirrors the European 
Union prohibition. !4 

The footnote, 14, continues in part: 


* * * Based upon these recently enacted prohibitions, it is plausible to conclude that driftnet fishing on the scale 
documented by plaintiffs’ studies has ceased * * *. In fact, the recently enacted legislation has probably increased 
whale and dolphin watching opportunities * * *. 
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by driftnet encounters [para. 67, supra/; that large-scale driftnetting for 
swordfish is the principal cause of mortality in those instances where 
the probable cause of death could be determined /id.j; that the 
extremely high kill levels are attributed to the Italian swordfish driftnet 
fishery [para. 69]; that members of the plaintiff organizations are 
harmed by the diminishing numbers of dolphins and whales in and 
around the Mediterranean Sea as a result of large-scale driftnet fishing 
in Italy [para. 66, supra]; and that, because cetaceans are migratory, 
cetacean fatalities from driftnet fishing in the Mediterranean may 
diminish the number of dolphins and whales to be viewed by their 
watchers elsewhere /id. /. 

The unrefuted facts also tend to show that enforcement of the Drift- 
net Act will diminish, if not eliminate, the harm to such creatures and 
their plaintiff observers. For example, in his annual reports to Congress, 
the Secretary of Commerce has repeatedly stated “[a]lthough trade 
sanctions have never been imposed by the President, Pelly certifications 
and the threat of sanctions have been, in the main, effective in achieving 
adequate driftnet agreement and agreement compliance” [para. 77, 
supra]; in the absence of economic pressure, Italy has been unwilling or 
unable to bring its driftnet fleet into compliance with the prohibitions 
on large-scale drfitnet fishing [para. 78]; if the Secretary of Commerce 
identifies Italy under the statute, it would threaten that country with 
trade restrictions if an agreement is not reached to end the large-scale 
driftnet fishing [para. 71]; there is reason to believe that such an identi- 
fication would place pressure on the Italian government to end large- 
scale driftnet fishing by its nationals /id./; and an Italian official 
indicated that his government would react to trade restrictions by 
restricting large-scale driftnet fishing by its nationals [para. 72, supra/. 
Indeed, the record currently before the court, as well as that developed 
earlier before Congress, indicate that the kind of enforcement provi- 
sions adopted can be and are effective in furtherance of underlying con- 
servation policies. And the government cannot be heard to argue 
otherwise. 


(3) 
Courts have concluded that a party seeking judicial relief 


need not show to a certainty that a favorable decision will redress 
his injury. A mere likelihood will do * * *. [A] plaintiff need not 
“negate every speculative and hypothetical possibilit(y) * * * in 
order to demonstrate the likely effectiveness of judicial relief.” 
E.g., Nat’l Wildlife Federation v. Hodel, 839 F.2d at 705, 706, citing Vil- 
lage of Arlington Heights v. Metropolitan Housing Corp., 429 U.S. 252 
(1977); Regents of the Univ. of California v. Bakke, 438 U.S. 265 (1978); 
Int’l Ladies Garment Workers’ Union v. Donovan, 722 F.2d 795 (D.C.Cir. 
1983), cert. denied sub nom. Breen v. Int’! Ladies Garment Workers’ 
Union, 469 U.S. 820 (1984); and quoting Community Nutrition Inst. v. 
Block, 698 F.2d 1239, 1249 (D.C.Cir. 1983), rev’d on other grounds, 467 
U.S. 340 (1984). Whatever the precise strength of plaintiffs’ standing, 
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this court cannot and therefore does not find that they are within the 
realm of “pure speculation and fantasy”? in which the plaintiffs were 
found in Lujan as a result of their complaint that the lack of consulta- 
tion between U.S. agencies with respect to certain funded activities 
abroad “increas|[es] the rate of extinction of endangered and threatened 
species”23, that is, that the plaintiffs fail to show herein any “perceptible 
harm”*4 or to show they are within the “zone of interests to be protected 
or regulated by the statute” in question. Director, Office of Workers’ 
Comp. Programs v. Newport News Shipbuilding & Dry Dock Co., 115 
S.Ct. 1278, 1283 (1995), quoting Ass’n of Data Processing Orgs., Inc. v. 
Camp, 397 U.S. 150, 153 (1970). Nor have the defendants proven other- 
wise. 


Ill 


In view of the foregoing findings of fact and conclusions of law, defen- 
dants’ motion for judgment must be, and it hereby is, denied, while 
plaintiffs’ motion for summary judgment must be, and it hereby is, 
granted. The parties are to confer and present to the court on or before 
March 15, 1996 a proposed form of final judgment in conformity with 
this opinion. 





(Slip Op. 96-39) 


MITSUBISHI ELECTRONICS INDUSTRIES CANADA, INC., PLAINTIFF v. RONALD 
BROWN, SECRETARY OF COMMERCE, U.S. DEPARTMENT OF COMMERCE, AND 
UNITED STATES, DEFENDANTS, AND INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, INDUSTRIAL UNION DEPARTMENT, AFL-CIO, 
INTERNATIONAL UNION OF ELECTRONIC, ELECTRICAL, SALARIED, 
MACHINE AND FURNITURE WoRKERS, AFL-CIO, INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, AND UNITED 
STEELWORKERS OF AMERICA, DEFENDANT-INTERVENORS 


Court No. 95-06-00818 


Defendants move this Court to dismiss this action pursuant to Rule 12(b)(1) of the Rules 
of this Court for lack of subject matter jurisdiction. Plaintiff opposes defendants’ motion 
to dismiss and cross-moves for a motion to stay this action under Color Picture Tubes from 
Canada, Secretariat File No. USA-95-1904—03, pursuant to Rules 1 and 7 of the Rules of 
this Court. 

Held: Defendants’ motion to dismiss is granted. This Court lacks jurisdiction to hear 
this case under 28 U.S.C. § 1581(c). Plaintiff's motion to stay this action is denied. 

[Defendants’ motion to dismiss is granted. Plaintiff's motion for stay is denied. Case 
dismissed. ] 


22 Lujan v. Defenders of Wildlife, 504 U.S. 555, 567 (1992). 
23 504 U.S. at 562. 
24 504 US. at 566 
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(Dated February 21, 1996) 


Baker & McKenzie (Kevin M. O’Brien and Thomas P Ondeck) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Edward Reisman, Attorney-Advisor, Office of the Chief Counsel for Import 
Administration, U.S. Department of Commerce, for defendants. 

Collier, Shannon, Rill & Scott (Paul D. Cullen and Laurence J. Lasoff) for defendant- 
intervenors. 


OPINION 


TSOUCALAS, Judge: Plaintiff, Mitsubishi Electronics Industries Can- 
ada, Inc. (“Mitsubishi”), filed this action requesting the Court to order 
the Department of Commerce, International Trade Administration 
(“Commerce”) to (1) revoke the antidumping order for imports of color 
picture tubes (“CPTs”) from Canada issued on January 7, 1988; 
(2) instruct the United States Customs Service to terminate the suspen- 
sion of liquidation; and (3) refrain from initiating any new administra- 
tive review or proceeding regarding CPTs from Canada. Defendants 
move to dismiss this action. Mitsubishi opposes defendants’ motion and 
requests, in turn, that the Court issue an order staying this action under 
Color Picture Tubes from Canada (“Color Picture Tubes”), Secretariat 
File No. USA-95-1904—03, which is presently pending before the bina- 
tional panel. 


BACKGROUND 


On December 22, 1986, Commerce initiated an antidumping duty 
investigation into CPTs from Canada. See Initiation of Antidumping 
Duty Investigation; Color Picture Tubes from Canada, 51 Fed. Reg. 
45,785 (1986). 

On January 7, 1988, Commerce issued an antidumping duty order for 
CPTs from Canada. See Antidumping Duty Order and Amendment to 
Final Determination of Sales at Less Than Fair Value; Color Picture 
Tubes From Canada, 53 Fed. Reg. 429 (1988). January is the annual 
anniversary month of the Order for purposes of 19 C.F-R. § 353.25(d) 
(1995). 

As of January 1, 1993, the beginning of the fifth annual anniversary 
month, no review of the Order had been requested for the previous four 
annual anniversary months. Complaint 1 15. Because no annual 


119 CER. § 353.25(d)(4) ) provides in pertinent part: 


§ 353.25 Revocation of orders; termination of pended investigation. 
(d) Revocation or termination based on changed circumstances * * *. 





(4)(i) If for four consecutive annual anniversary months no interested party has requested an administrative 
review, under § 353.22(a), ofan order or suspended investigation, not later than the first day of the fifth consecu- 
tive annual anniversary month, the Secretary will publish in the Federal Register notice of “Intent to Revoke 
Order” or, if appropriate, “Intent to Terminate Suspended Investigation.” 

(ii) Not later than the date of publication of the notice described in paragraph (d)(4)(i) of this section, the Secre- 
tary will serve written notice of the intent to revoke or terminate on each interested party listed on the Depart- 
ment’s service list and on any other person which the Secretary has reason to believe is a producer or seller in the 
Unites States of the like product. 

(iii) If by the last day of the fifth annual anniversary month no interested party objects, or requests an adminis- 
trative review under § 353.22(a), the Secretary at that time will conclude that the requirements of paragraph 
(d)(1)(i) for revocation or termination are met, revoke the order or terminate the suspended investigation, and 
publish in the Federal Register the notice described in paragraph (d)(3)(vii) of this section. 
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reviews had been requested, on December 28, 1994, Commerce pub- 
lished a notice of intent to revoke the Order. See Intent to Revoke Anti- 
dumping Duty Orders and Findings and to Terminate Suspended 
Investigations, 59 Fed. Reg. 66,906 (1994). 

On May 25, 1995, Commerce published a notice of intent not to revoke 
the Order. See Determination Not to Revoke Antidumping Duty Orders 
and Findings Nor To Terminate Suspended Investigations, 60 Fed. Reg. 
27,720 (1995). In response, Mitsubishi initiated this action on June 22, 
1995. On June 26, 1995, Mitsubishi also requested a binational panel 
review pursuant to Article 1904 of the North American Free Trade 
Agreement (“NAFTA”). See North American Free-Trade Agreement 
(NAFTA), Article 1904 Binational Panel Reviews; Request for Panel 
Review, 60 Fed. Reg. 34,968 (1995). 


DISCUSSION 


Defendants move the Court to dismiss this action for lack of jurisdic- 
tion. According to defendants, Mitsubishi improperly asserts jurisdic- 
tion pursuant to 28 U.S.C. § 1581(c) (1994) and 19 U.S.C. § 1516a (1994). 
Defendants contend that the Court lacks jurisdiction because Mitsu- 
bishi has requested a binational panel review. Def.s’ Mem. Supp. Mot. 
Dismiss at 4-7. 

In opposing defendants’ motion to dismiss, Mitsubishi moves this 
Court to issue an Order staying this action under Color Picture Tubes 
which is a corresponding case pending before the binational panel. Pl.’s 
Resp. Def.s’ Mot. Dismiss and Pl.’s Mem. Supp. Mot. Stay at 1-4. The 
crux of Mitsubishi’s argument is that the Court possesses jurisdiction 
because the binational panel has not yet determined whether it will 
exercise jurisdiction over the action. Id. at 2-3. 

The statutory provisions governing the jurisdiction of the Court in 
this case are 28 U.S.C. § 1581(c) and 19 U.S.C. § 1516a. Section 1581(c) 
provides that “The Court of International Trade shall have exclusive 
jurisdiction of any civil action commenced under section 516A of the 
Tariff Act of 1930.” The relevant portions of section 516A of the Tariff 
Act, as amended, 19 U.S.C. § 1516a, are as follows: 


(g) Review of countervailing duty and antidumping duty 
determinations involving free trade area country mer- 
chandise 


(2) Exclusive review of determination by binational 
panels 
If binational panel review of a determination is requested 
pursuant to article 1904 of the NAFTA or of the Agreement 
[United States-Canada Free-Trade Agreement], then, except 
as provided in paragraphs (3) and (4)— 
(A) the determination is not reviewable under subsec- 
tion (a) of this section, and 
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(B) no court of the United States has power or jurisdic- 
tion to review the determination on any question of law or 
fact by an action in the nature of mandamus or otherwise. 

19 U.S.C. § 1516a(g). 
_ The exceptions to exclusive binational panel review are provided in 19 
US.C. § 1516a(g)(3) & (4). Section 1516a(g)(3) states the following: 
(A) In general 
A determination is reviewable under subsection (a) of this section 
if the determination sought to be reviewed is— 
(i) adetermination as to which neither the United States nor 
the relevant FTA [Free Trade Area] country requested review 


by a binational panel pursuant to article 1904 of the NAFTA or 
of the Agreement, 


(ii) a revised determination issued as a direct result of judi- 
cial review, commenced pursuant to subsection (a) of this sec- 
tion, if neither the United States nor the relevant FTA country 
requested review of the original determination, 

(iii) a determination issued as a direct result of judicial 
review that was commenced pursuant to subsection (a) of this 


section prior to the entry into force of the NAFTA or of the 
Agreement, 


(iv) a determination which a binational panel has deter- 
mined is not reviewable by the binational panel, 
(v) a determination as to which binational panel review has 


terminated pursuant to paragraph 12 of article 1905 of the 
NAFTA, or 


(vi) a determination as to which extraordinary challenge 
committee review has terminated pursuant to paragraph 12 of 
article 1905 of the NAFTA. 

The exception provided for in 19 U.S.C. § 1516a(g)(4) concerns actions 
involving constitutional issues. 

The statute clearly supports defendants’ position that this Court 
lacks jurisdiction to hear this case as none of the exceptions to the 
exclusive binational panel review is applicable. Since Mitsubishi 
requested a binational panel review pursuant to article 1904 of the 
NAFTA, the exception permitted by § 1516a(g)(3)(i) does not provide 
this Court with jurisdiction. Further, there has been no judicial review 
resulting in a determination, which eliminates the exceptions provided 
in § 1516a(g)(ii) & (iii) as possible bases for jurisdiction. The exceptions 
stated in § 1516a(g)(iv) & (v) also do not grant this Court jurisdiction 
since the binational panel has not yet decided that the determination is 
not reviewable, nor has it terminated the proceeding. In addition, as 
there has not been an extraordinary challenge committee review, 
§ 1516a(g)(vi) does not provide a basis for jurisdiction. Finally, since 
there are no constitutional issues involved in this action, § 1516a(g)(4) 
does not apply to this case. 

There is no support in the statute for Mitsubishi’s position that a stay 
is appropriate. The statute grants exclusive jurisdiction to the bina- 
tional panel once a binational panel review is “requested.” 19 U.S.C. 
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§ 1516a(g)(2). The fact that the binational panel has not yet reached a 
decision is not enough, by itself, to give the Court a basis for jurisdiction. 


CONCLUSION 


In accordance with the foregoing opinion, this Court holds that it does 
not have jurisdiction to hear this case and defendants’ motion to dismiss 
this action for lack of jurisdiction is granted. Furthermore, plaintiff's 
motion to stay this action under Color Picture Tubes is denied. This case 
is dismissed. 





(NOTE: Pursuant to the court’s Procedures for Publication of Opinions and Orders, the 


court’s unpublished order entered on February 15, 1996 is being published by the Clerk’s 
Office as Slip Op. 96-40.] 


(Slip Op. 96-40) 


MIDWEST OF CANNON FALLS INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 92—03-00206 


(Dated February 15, 1996) 


JUDGMENT 


GOLDBERG, Judge: This case having been heard at trial and submitted 
for decision and the Court, after due deliberation having rendered a 
decision and judgment herein regarding articles of the merchandise in 
issuein20CIT___, Slip Op. 96-19, (January 18, 1996); now, in confor- 
mity with a certain stipulation of the parties filed with the Court on 
December 20, 1995 concerning these items not provided for in Slip Op. 
96-19, in which the parties stipulated to entry of judgment, it is hereby 

ORDERED, ADJUDGED, and DECREED: that the classification of the Wood 
Rider Butler by the United States Customs Service (“Customs”) under 
subheading 9502.10.40 of the Harmonized Tariff Schedules of the 
United States is reversed; and it is further 

ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate that 
merchandise under subheading 9403.60.80 of the HTSUS, dutiable at 
the rate of 5.1 percent ad valorem. Customs shall refund all excess 
duties paid with interest as provided by law. Judgment is hereby entered 
for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the 
Lighted Fabric Angel by the United States Customs Service (“Cus- 
toms”) under subheading 6913.40.50 of the Harmonized Tariff Sched- 
ules of the United States is reversed; and it is further 

ORDERED, ADJUDGED and DECREED: that Customs shall reliquidate that 
merchandise under subheading 9505.2500 of the HTSUS, dutiable at 
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the suspended rate of 5 percent ad valorem. Customs shall refund all 
excess duties paid with interest as provided by law. Judgment is hereby 
entered for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the Santa 
Jump Rope by the United States Customs Service (“Customs”) under 
subheading 9503.90.60 of the Harmonized Tariff Schedules of the 
United States is reversed; and it is further 

ORDERED, ADJUDGED and DECREED: that Customs shall reliquidate that 
merchandise under subheading 9506.91.00 of the HTSUS, dutiable at 
the rate of 2.5 percent ad valorem. Customs shall refund all excess 
duties paid with interest as provided by law. Judgment is hereby entered 
for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the Resin 
Santa in Wreath by the United States Customs Service (“Customs”) 
under subheading 6911.10.45 of the Harmonized Tariff Schedules of the 
United States is reversed; and it is further 

ORDERED, ADJUDGED and DECREED: that Customs shall reliquidate that 
merchandise under subheading 9505.10.2500 of the HTSUS, dutiable at 
the suspended rate of 5 percent ad valorem. Customs shall refund all 
excess duties paid with interest as provided by law. Judgment is hereby 
entered for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the Snow 
Laden X’mas Trees by the United States Customs Service (“Customs”) 
under subheading 9505.10.4000 of the Harmonized Tariff Schedules of 
the United States is reversed; and it is further 

ORDERED, ADJUDGED and DECREED: that Customs shall reliquidate that 
merchandise under subheading 9503.00.00 of the HTSUS, dutiable at 
the rate of 6.8 percent ad valorem. Customs shall refund all excess 
duties paid with interest as provided by law. Judgment is hereby entered 
for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED that the classification of the 
Ulbricht Golfer Nutcracker, Fisherman Nutcracker, Fisherman Nut- 
cracker and C.U. Dentist Nutcracker by Customs under subheading 
9502.10.4000 of the HTSUS is affirmed. Judgment is hereby entered for 
defendant; and it is further 

ORDERED, ADJUDGED, and DECREED that the classifications of the Wood 
Quick Draw Cowboy Pull Toy ornaments, and Wood Country Bunny 
Pull Toy, under subheading 9502.12.40 HTSUS; Ulbricht Rider Smoker, 
Candy Maker Smoker, and Ulbricht Sheppard Smoker under subhead- 
ing 4502.10.4000 HTSUS; White Earthenware Deer under subheading 
6913.90.5000 HTSUS; Fabric Mache Northern Light Santa on Reindeer 
under subheading 9505.10.5000 HTSUS; and Iron Bunny Crossing yard 
stake under subheading 8306.29.00 HTSUS; by Customs is affirmed. 
Judgment is hereby entered for defendant; and it is further 

ORDERED, ADJUDGED, and DECREED that the classifications of the Porce- 
lain Santa on a chimney music box and Resin magnet merchandise is 
dismissed as there is no such merchandise at issue herein. 
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This order controls the classification of items specifically described 
above pursuant to the stipulation of the parties. Slip. Op. 96-19 and the 
accompanying order of January 18, 1996 govern classification of other 
specified items and of general categories of items that are similar to 
those described above, but were not the subject of stipulation. This 
Court now having determined the correct classifications of all of the 
merchandise in issue, and having no other claims to be adjudicated, it is 
hereby ordered that this action is dismissed. 
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